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2THE COURT: Please sit 
down. 

3 CROSS-EXAMINATION (Cont.) 

4 BY MR. WEBB: 

5QMr. Meyer, I'll pick up where we 
left off at 

6the time of our Tuesday recess at the end 
of the day. 

71 actually had written — I was asking 
questions about 

8what the actual patent technology was of 
the XA 

9cigarette and whether or not in fact it was 
a safer 

lOcigarette. We were starting to get into 
that subject 

llmatter and I had — we were just 
explaining to the 

12jury I think at the time of recess we had 
shown them 

13the patent, remember, the patent that 
Liggett got on 

14this technology set forth that it was 
patented as a 

ISunique technology that used a combination 
of palladium 

16and nitrates to lower what is known as PAH 
or PCAH 

171evels in cigarette smoke. 

18Is that correct? 

19AYes. 

20QAnd I wrote this out because — 
and I think 

21you agreed with me that in some of the 
Liggett 

22documents these are known as polycyclic 
aromatic 

23hydrocarbons, sometimes PAH, sometimes the 
patent uses 

24the term PCAH, is that correct? 

25AThat is my understanding. 

05627 

IQYour understanding is those are 
the same 
2things? 

3AYes. 

4QThe materials that were put 
together that 

5were going to be given to the Federal Trade 
Commission 

6that — remember you told us last week that 
you 

7received a group of materials that were 
going to be 

8submitted to the Federal Trade Commission 
by you in 

9order to educate the Federal Trade 
Commission on what 

lOthis XA technology was about, is that 

correct? 

llAYes. 

12QThis was marked as Exhibit 6461. 

Let me get 
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13you a copy of it and I'll show the jury. 
This was 

14marked by Mr. Ferguson 6461, I have a copy 
here that I 

IShave to find things pretty easily. I'll 
hand you 
166461 . 

17Am I correct that your 
recollection is that 

ISwhen that material was put together to 
eventually go 

19to the members of the — commissioners of 
the Federal 

20Trade Commission, that material set forth 
that the 

21technology that was invented and that this 
XA 

22cigarette represented was the reduction of 
PAHs in the 

23cigarette smoke, is that correct? 

24AYes. 

25QLet's show the jury an example of 

that. Turn 

05628 

Ito tab 2E in 6461, this book that was put 
together to 

2go to the FTC, this is tab 2E — back up 
here a little 

3bit — this actually is a scientific paper 
that was 

4included in the material — strike that, I 
don't want 

5to call this a scientific paper. 

6This was a document prepared by 
the Arthur D. 

7Little Company, is that correct? 

8AI think with some input from the 
research 

9fellows at Liggett, but I believe that's 
correct. 

lOQThis was — it appears that this 
was a 

1Icombination of a — put together by Liggett 
as well as 

12people at Arthur D. Little, is that 
correct? 

13AYes. 

14QArthur D. Little is a research 
company that 

15was working with Liggett in developing the 
XA 

16technology, is that correct? 

17AYes. 

18QAnd if we look at the — and this 
is in the 

19book that was going to go to the Federal 
Trade 

2 OCommission? 

21AYes. 

22QIf we look at this, this is an 
abstract which 

23summarizes — I'll not go through this 
whole thing — 
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24but this abstract right on the first page 
of the 

25document that was going to the Federal 

Trade 

05629 

ICommission says the carcinogenicity of 
cigarette smoke 

2condensate, CSC, toward mouse skin has been 
Sdramatically reduced by 77 to 100 percent 
through a 

4combination of palladium metal catalyst 
with blends 

5high in Burley tobacco content or with 
lower Burley 

Gtobacco blends supplemented by the 
addition of 

7compensating amounts of a nitrate salt. 
8This lowering of carcinogenicity 
is 

9associated with decreases in the level of 
polycyclic 

lOaromatic hydrocarbons, PAHs, in smoke 
condensate. 
llSee that? 

12AYes. 

ISQWhat that clearly sets forth is 
this XA 

14technology lowered tumors in mice and 
that resulted 

ISbecause of these lower PAHs? 

16AYes. 

17QThis issue of whether or not this 
product in 

ISfact actually lowered PAH, I'll ask this - 

- strike 
19that question. 

20Your goal in giving this document 
to the 

21Federal Trade Commission, this compendium - 

- strike 
22the question. 

23What we're calling 6461 is 
actually a group 

24of many different documents pulled together 
to give 

25the FTC a good overview of what this 

technology was 

05630 

lall about. 

2Is that fair to say? 

3AYes. 

4QThis is not really one document, 
this is a 

5number of documents that were pulled 
together into one 

6big document that you could hand to the 
FTC, is that 
7correct? 

8AYes. 

9QNow in fact you told us you had at 
one time 

lOmaybe 15 or 20 copies of this document? 
llAAt least. 
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12QSo the jury understands — let me 
ask this 
ISquestion. 

14Your goal as the lawyer for 
Liggett was to 

ISeventually convince the Federal Trade 
Commission to 

161et Liggett market this product, is that 
correct? 

17AYes. 

ISQAnd you believed, I take it, that 
everything 

19set forth in this material, in this book, 
6461, that 

20was given to you by Liggett, you believed 
it was 

21accurate and correct, did you not? 

22AYes, and on both sides of the 
issue to some 
23extent. 

24QYOU did not believe there was 
anything in 

25here that was misleading, did you? 

05631 

lAMy belief was that this was a fair 
starting 

2point for the dialogue between the 
commission, the 

3company, and those who would be called in 
to comment 
4by the commission. 

5QI take it as a lawyer for Liggett 
you at 

61east did not believe there was anything 
misleading in 
7this document? 

8AAt the time, I certainly didn't. 

9QIn fairness, I want to make sure 
this is 

lOclear. These materials were actually 
pulled together 

llfor you by representatives of your client, 

is that 

12correct? 

13AYes. 

14QShow the jury that so that it's 
clear that 

15you didn't actually go out and gather the 
materials, 

16because you were not a scientist or expert 
on the 

17underlying technology. 

18Is that fair to say? 

19AYes. 

20QLawyers who represent clients 
accept 

21information that our clients give us, is 
that correct? 

22AMost of the time. 

23QTo the extent we can check it out, 
we try 

24to do so but in this case you had — 
strike that. 
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25Am I correct you accepted the 

materials given 

05632 

Ito you by your client that were put into 
this book to 

2give to the Federal Trade Commission, you 
accepted 

3that as a fair and accurate representation 
of the 

4technology of this product, is that 
correct? 

5AYes. 

6QAnd the first page says here that 
it was 

7prepared and edited for you by Dr. J. D. 

Mold, Dr. H. 

8G. Bryant and J. D. Roth, Junior, Esquire. 
9Right? 

1OARight. 

llQMr. Roth was a patent lawyer at 
Liggett, 

12right? 

13ARight. 

14QHe was someone knowledgeable 
about the 

ISproduct, XA technology? 

16AYes. 

17QMuch more than you were? 

ISAYes. 

19QMr. Mold, you said, was head of 
the research 

20and development department at Liggett? 

21AThat is — my recollection is 
that he was the 

22number one guy in that research and 
development group. 

23QYOU were aware Dr. Mold was 
heavily involved 

24in the development of the XA product, is 
that correct? 

25AThat was my understanding. 

05633 

IQWho is Dr. H. G. Bryant? 

2AI didn't know him well, he was 
Butch Bryant 

3to me. He worked for Dr. Mold. 

4QAlthough you did not — well, 
once this was 

5given to you, you were the one that was 
going to take 

6it to the FTC and use it as a lawyer to 
convince the 

7FTC that they should eventually approve 
marketing this 

Sproduct to the public in the United States? 
9AThat was certainly the goal. 
lOWhat I was going to do with it, 
and want to 

llemphasize this, I was going to start the 
dialogue. 

12hopefully I said Tuesday, I guess I've been 
consistent in 

13this, this is how we would start the dialogue. 
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14When you say convince, I want to be 
fair, I'm 

ISnot sure that this document would have 
convinced them 

16but it would have started the dialogue. 
17QWould it — well, this document, 
which is 

ISwhat, three inches thick, quite a bit of 
the material 

19you were hopeful this would begin the 
process to 

20ultimately lead to your success in 
convincing the 

21commission to allow this product to be 
marketed in the 
22United States. 

23Is that fair to say? 

24AYes. 

25QNOW in fact — well, 
approximately when did 
05634 

Ithis document, in the form we have it 
here in the 

2courtroom now, when did you actually 
have this 

3document to take to the FTC, if you wanted 
to? 

4AI think we talked about fall, I 
think it was 
5fall of '78. 

6QI think that's what you told me 
last week. 

7There is no date on the document, is that 
correct? 

8AFor some reason there was a 
cover letter, I 

9don't know whether the cover letter came 
with it or 

lOnot, struck me it was October 1978 cover 
letter. 

llQAnd at that time your job you had 
been 

12retained or requested by your client 
Liggett to begin 

13to have informal contact with certain 
representatives 

14of the Federal Trade Commission that you 
had knowledge 

15about or relationships with, is that 
correct? 

16AYes. 

17QAnd as a matter of fact, am I 
correct that in 

18the fall of 1978, moving toward throughout 
the fall 

19and into the end of year of 1978, you were 
actually 

20having, I think what you called — you told 
Mr. 

21Ferguson were informal contacts with people 
at the 

22Federal Trade Commission that you knew, is 
that 
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23correct? 

24AYes. 

25QAnd you were trying to get them 

excited or 

05635 

linterested in this technology, is that 
correct? 

2AI wanted to prime the pump, as 
they say, I 

3wanted them looking for me to come back 
with something 

4that would be of interest. That was the 
nature of 

5those discussions. 

GQDuring that time period when you 
were having 

7these informal contacts with the Federal 
Trade 

SCommission, do you recall some occasions 
when Mr. 

9Greer, the general counsel of Liggett, the 
person you 

lOtold us became your friend, when Mr. Greer 
would 

1Iperiodically tell you that there were 
actually 

12scientists inside the company that had been 
working on 

13this XA project that were now raising real 
issues as 

14to whether or not some of the things that 
Liggett 

15wanted to claim about this product as being 
unique in 

16fact were not unique? 

17MR. FERGUSON: Objection, 
foundation. 

18THE COURT: Overruled. 

19THE WITNESS: Yes. 

20 BY MR. WEBB: 

21QAnd when Mr. Greer told you that 
there now 

22were some scientists inside the company 
that were 

23questioning whether or not this product 
was really 

24what it was patented to be, did he tell you 
that what 

25the scientists were raising is a concern 

that in fact 

05636 

Ithis product, as it turned out, did not 
even reduce 

2the PAHs any lower than other cigarettes 
already being 

3sold in the marketplace in the United 
States? 

4AI recall one scientists of that 
view, there 

5may have been more, but certainly I recall 
at the time 

6that and Mr. Greer seized on this because 
Mr. Greer 
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7was looking for, if you will, the negative 
as well as 

8the positive, certainly someone, I can't 
remember 

9whether it was Velio Norman or Bryant, but 
one of them 

lOwere — had become fearful that your 
premises, that in 

llfact the cigarette didn't reduce PCHs any 
more than 

12other cigarettes was a problem. 

13QAm I correct, now we're here today 
in 1998, 

14obviously 20 years later, right? 

ISAAlmost perfectly. 

16Q20 years later in this courtroom 
you have 

17recently, just recently seen a document 
that you had 

18not seen back at the time period, written 
by a 

19scientist in Liggett that clearly sets 
forth this 

20concern that the PAHs in this product 
were not what 

21they were cracked up to be. 

22In other words, they were not 
lowering the 

23PAHS any lower than other filtered 
cigarettes already 

24in the marketplace, is that correct? 

25AI recall during my deposition 
seeing that, 

05637 

II'll accept your premise, I don't 
remember it as 

2precisely as you phrased the question. 

I wouldn't 

3want to be misleading, but I agree that 
that is a 

4document that I looked at during my 
deposition. 

5QShow the jury what we're talking 
about. If I 

6ask you something you are not sure of, tell 
me and 

71'll make sure I try to show you to 
document. 

81'll hand to you what is in 
evidence, a 

9document I think you were talking — you 
were shown in 

lOyour recent — you were — so the jury 
1lunderstands, you just gave recent 
deposition testimony 

12under oath before the trial started in 
September of 

13this year, 1998, is that correct? 

14AYes. 

15QAm I right, September 8, 9, 10, 

first part of 
16September? 

17ARight after Labor Day. 
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ISQYou were shown documents in your 
deposition 

19that had been produced in this litigation 
by your 

20client Liggett, is that correct? 

21AIn part, yes. 

22QLet me show you what I've marked 
as State's 

23Exhibit 6052 in evidence, and I'll show the 
jury the 

24document that I think both you and I are 
talking about 

25that deals with this problem with the PAHs. 
05638 

IMR. FERGUSON: I'm not certain 
this has been 

2admitted. I'll object until we can check 
that. 

3MR. WEBB: Let Mr. Ferguson check 
that. 

4THE COURT: We show it as 
admitted. 

5MR. FERGUSON: Not on my copy of 
the order. 

6THE COURT: On October 12, I 
think. 

7 BY MR. WEBB: 

8QI'm showing just the jury this is 
a document 

9that, so the jury understands, has a number 
which we 

lOcall the Bates stamp numbers. 
llDo you know what that is? 

12AYes. 

13QLG means this was produced in this 
litigation 

14by Liggett, does not surprise you, does it? 
15ALooks like Liggett group. 

16QCommon practice when companies 
produce 

17documents in litigation they stamp the 
pages so we 

18show what company they came from, right? 

19ARight. 

20QAnd this document, if we look at 
it we can 

21tell this document, the beginning of it 
is talking 

22about — the first page of this document 
is talking 

23about presenting a paper at the 12th 

International 

24Cancer Congress. 

25See that? 

05639 
lAYes. 

2QAnd in fact actually Liggett did 
present a 

3paper on the XA technology to the 12th 
International 

4Cancer Congress and it was included in the 
materials, 

5this Exhibit 6461, that was going to be 
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given to the 
6FTC, is that correct? 

7ARight. 

SQThis document is talking about 
presenting 

9a paper at that conference, talking about 
also 

lOpublishing papers in preventative 
medicine. 
llSee that? 

12AYes. 

13QIs that another scientific 
publication? 

14AYes. 

ISQIt's talking about press 
coverage, popular 

16articles, discussing questions of PCAHs 
and mouse 

17tin — I think that is a typo — results, 
interviews, 

IStalk shows, discuss inventions, 
advertising copy, no 

19claims in advertising with respect to PCAH 
or mouse 

20skin painting except in the form of 
disclosure, i.e., 

21see what it sets forth there? 

22AYes. 

23QI'm not interested in the first 
page, this is 

24clearly a document related to the XA 
project. 

25Fair to say? 

05640 

lANo question. 

2QIf we go into this document, try 
to show the 

3jury who prepared this document if we can. 
Am I 

4correct that you, while you were doing work 
for — I'm 

5going to focus you on these initials at the 
bottom, go 

6to the page Bates stamped last three 
numbers are 791. 

7Are you with me? 

SAYes. 

9QAm I correct that while you were 
working on 

lOthe XA project there was a scientist by the 
name of 

llDr. Andy I believe his name is spelled K A 
L L I A M 0 

12S, pronouncing that Kalliamos. 

13Does that name ring a bell? 

14AIt doesn't, but that's 20 years 
ago. I may 

15have known of him, it really does not ring 
a bell. 

16MR. FERGUSON: I think it's N 0 S. 

17MR. WEBB: KALLINOS? 

18MR. FERGUSON: Yes. 

19MR. WEBB: I stand corrected. 
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20THE WITNESS: With that correction, 
it 

21doesn't ring a bell. 

22 BY MR. WEBB: 

23QLook at the initials there, maybe. 

Does it 

24appear to you, as you look do you have a — 
look at 

25the copy you have there, look down at those 
initials. 

05641 

IDoes it appear to you that that 
appears to be 

2the initials AGK, if you can tell? 

3AI would have said ATK, it's either 
AG or ATK. 

4QShow you another page of the 
document. Go in 
5a few more pages. 

6ANext page, same initials. 

7QNext page has the same initials? 

SASame initials. 

9QSame initials, then there's a page 
at the top 

lOwhere if you look really carefully, does it 
look like 

llthat appears to be Mr. Kallianos's last 
name? 

12Can you make that out? 

13AIf we accept the premises that he 
worked 

14there and that's how you spell his name, 
that would 

15not be an unfair interpolation of that 
scribble. 

16QWe know this document is a 
Liggett document, 

17appears to be prepared by some Liggett 
scientist. 

ISFair to say? 

19ACertainly appears to be the case. 

20QLook at this page here that I've 
put on the 

21screen. See what this Liggett scientist, 
whoever it 

22is, says about this PAH issue? 

23This page says, it is my feeling 
that we 

24should publish only one paper in the J of 
Preventative 

25Medicine at this time. That paper should 

deal with 

05642 

Ithe reduction of tumorigenic activity of 
cigarette 

2smoke. This in essence is the message of 
the second 

3paper which, with only minor 
modifications, would 
4serve the purpose admirably. 

5This is the part I want to call 
to your 
6attention. 
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7In publishing the first paper, 
the scientist 

8says, we can get ourselves in a box 
firstly by 

9emphasizing PAH reductions. We are 
obligated to show 

lOthat, one, PAHs are important and 
responsible for 

llbiological activity, two, that substituted 
are more 

12important, and three, that we reduce the 
level by only 

ISabout 50 percent for a particular blend, 
but the 

14absolute level of PAH for treated product 
is no 

15different than commercial filter 
cigarettes. 

161 want to stop there and ask about 
that 

17sentence. 

ISWhen this Liggett scientist talks 
about the 

191evel of PAH per treated product, that's 
referring to 

20the XA product treated with the nitrate and 
palladium, 

21is that correct? 

22 AYes. 

23 QAnd so this scientist at Liggett 
is saying 

24right here very clearly that the level of 
PAH for the 

25palladlum XA cigarette is no different than 

commercial 

05643 

Ifilter cigarettes? 

2AThat's right. 

3QNow, that's my X, by the way, I 
put that X on 

4there because of this document. 

51 want to ask you whether — am I 
correct 

6that while you were working on this project 
and 

7planning to go to the FTC, am I correct 
that nobody at 

SLiggett ever told you that the levels of 
PAHs for the 

9palladlum cigarette were no different than 
the level 

lOof PAHs In commercial cigarettes already on 
the 

llmarket? 

12AI have to answer that question 
this way, if I 

13might. The reason why, when I gave you the 
ad that 

14had been approved, that I'd approved, that 
Don Cohn 

15had approved, you will recall that the 
language that I 

16had In that ad had nothing to do with PAHs 
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or PCAHs, 

17because at some point obviously there was 
an issue 

ISraised not that different than what is 
being expressed 

19here, but not quite that flatly, if I 
recall, and 

20quite frankly, I was always of the view 
that we 

21couldn't raise that kind of issue properly 
anyway in 

22advertisements for this product. The only 
thing we 

23could come close to possibly were some of 
the results 

24that even this scientist recommended we 
stick with, 

25that is the reduction of tumors, so there 

was a 
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Idialogue about this kind of issue. 

20ne of the things that I tried to 
make clear 

3was what we had hoped would come from this 
was a 

4better understanding of this patented 
process and what 
Sworked and what didn't. 

6The hard thing for anyone to deny 
was the 

7reduction in tumors. It's fair to say what 

1 recall 

Smost vividly, even though they talk about 
it being the 

9PAHs or PCAHs, nobody knew what was going 
on. Even 

lOKensler admitted to me he didn't know 

what was going 

lion. 

12 QAm I correct that based on your 
discussions 

13with the Liggett scientists and 
representatives, as 

14you were getting prepared to go meet with 
the FTC, and 

15as you were having your informal dialogue 
with some of 

16the members, am I correct it was your 
understanding 

17that the cigarette did exactly what the 
patent said, 

ISthat it lowered the XA — that the XA 
cigarette 

191owered the PAHs significantly lower than 
commercial 

2 Ocigarettes. 

21Was that your understanding? 

22MR. FERGUSON: Objection, asked 
and answered. 

23THE COURT: Overruled. 

24THE WITNESS: That was my 
understanding at 

25that time, there's no question, and now we 
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start 
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Icompressing 20 years, but at the time 
that's correct, 

2at the time, very time I went to the FTC 
that was my 
SunderStanding. 

4 BY MR. WEBB: 

5 QAnd this scientist goes on to 
say, after he 

6says it was no different — and by the 
way, am I 

7correct this document, you don't recall 
ever seeing 

8this document back at the time that you 
were getting 
9ready to go to the FTC? 
lOMR. FERGUSON: Objection, no 
foundation as to 

lithe date of this document. I don't believe 
it was in 

12existence when the witness went to the FTC. 
13THE COURT: Overruled. 

14You may answer. 

15THE WITNESS: You are correct. I 
did not see 

16this document until it was shown to me 
during my 

17deposition, 20 years, maybe later than it 
was 

1Sprepared. 

19 BY MR. WEBB: 

20 QAnd you notice he goes on to say 
this 

21document, after he talks about it doesn't 
lower PAHs 

22any different than commercial filter 
cigarettes. Goes 

23on to say, not only are we having to squirm 
and 

24present weak and surreptitious arguments in 
our first 
25paper. 
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lls that referring to this paper 
here, the 

2first paper, the one that was included in 
the 

3materials to the FTC, the 12th 
International Cancer 

4Congress? See, it's listed as number one 
here. 

5See that? 

6AI don't know the answer to that 
question, but 
7it could have been. 

SQThat was the paper — that paper 
was included 

9in what went to the FTC? 
lOASure was. 

llQSays here not only are we having 
to squirm 

12and present weak and surreptitious 
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arguments in our 

13first paper, which may give us problems 
with the 

14research, but worse, even if we get the 
paper 

ISaccepted, it may haunt us down the way. 
16See that? 

17AYes. 

ISQDid you ever have any indication 
to believe 

19that the documents that you — the 
document that was 

20in this book to go to the FTC, which is 
the — it's 

212C, I believe you find it there, 2C in the 

22AI think 2C is the abstract. I 
think the 

23document may very well be 2D. 

24QYOU are correct, it's 2D. 

25But so the jury knows, this paper 

here is 
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lincluded in the materials that you were 
going to take 
2to the FTC? 

3AIt is. 

4QDid you ever have any reason to 
believe that 

5your client believed that it had to 
actually squirm 

6and present weak and surreptitious 
arguments in that 
7paper? 

8ANo. 

9QNo one told you that? 
lOANo. 

llQNo one hinted or suggested that to 
you? 

12ANO. 

13QIf they had, would it cause you to 
pause and 

14hesitate before you gave it to the Federal 
Trade 

15Commission, is that fair? 

1GAAbsolutely. 

17QGoes on to say here, competition - 
- that' s 

ISreferring to other companies, is that 
correct? 

19AYes. 

20Q— competition can check PAH level 
with a day 

21or two of any — with a day or two of any 
report it 

22will become apparent to them as soon as 
they see any 

23numbers that the leading commercial filter 
cigarette 

24gives essentially the same PAH content as 
the new 
25product. 

05648 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



lAnd it goes on to visualize 
something, right? 

2Says visualize, if you please, 
the PM 

Sannouncement —that's referring to Philip 
Morris, is 
4that correct? 

SAYes. 

6QHe is speculating on what PM 
would do here? 

7AYes. 

8QHe says PM will say Marlboro 
cigarettes 

9contain the same amount of PAH as the new 
Tame. 

lOSee that? 
llAYes. 

12QTame was a new brand name that 
Liggett was 

IStoying with to call this product, is that 
correct? 

14AThat's my understanding. 

ISNow I didn't think they had gone 
that far 

16with it, but you're right. 

17QResults confirmed by NCI, that's 
the 

ISNational — I'm not going to paraphrase it, 
it 

19says results confirmed by NCI and Foster D. 
Schnell. 

20See that? 

21AYes. 

22QHe is saying here as soon as we 
put this 

23product out people will check out the PAHs 
and find 

24out it's a fraud? 

25AThat's what he is saying. 
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IQAnd he says here that, due to the 
declining 

2sales, people will say Liggett is desperate 
and out of 

3its mind. He speculates RJR president 
Tich, T I C H, 

4confirmed the PM announcement and said 
their Winston 

5cigarette had the same content of PAH as 
the new 
Gproduct. 

7See that? 

8Again he was speculating within 
a few days 

9Reynolds will show their product, as far 
as PAHs, is 

lOjust good as this cigarette, right? 
llAThat's what it says. 

12QHe goes on to say he has 

contacted Governor 

13Hunt of NC, North Carolina? 

14AYes. 

15QAnd Judge MacGruder of 
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Greensboro, North 

IGCarolina, and have been given evidence 
that new 

17products has the same PAH content as 
regular filter 

1Scigarettes, and then goes on to 
speculate Judge 

19MacGruder has issued an injunction 

against — I'm 

20sorry, are you with me? 

21AYes. 

22QHe goes on — he's 
projecting in the future, 

23you understand, right? 

24AYes. 

25QHe says Judge MacGrude has 

issued an 
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linjunction against Liggett & Myers 
restraining 

2distribution and sale of Tame, and 
Liggett is 
3appealing. 

4What the scientist is 
saying in this 

5document, is that this company, Liggett, 
patented this 

Gproduct of lower PAHs, was telling the 
scientific 

7community that PAHs were lowering 
carcinogenicity, and 

Sthis scientist is saying, if we continue to 
say that, 

9it's a fraud. 

lOThat's what he is saying here, 
isn't he? 

llAThat's not an unfair conclusion as 


to what he 

12is saying in the bulk of his memorandum. 
13QAnd you certainly were not aware 
of that? 

14AWas not. 

15QIn fact, now that you have had 
time to think 

16— by the way, I again want to say, you did 
not put 

17this document together, this 6461, is 
that correct? 

ISADid not. 

19QAlthough now that you found out 
in your 

20deposition about this issue of PAHs, did 
you go back 

21and look at this document, 6461, to see 
if Liggett 

22actually structured this document that it 
gave to you 

23for you to give to the FTC, did you go back 
and see if 

24Liggett structured this document in a way 
to conceal 

25from the Federal Trade Commission this 
problem of the 
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IPAHs of this new product being no different 
than in 

2other commercial products already on the 
market? 

3ANo. 

4QLook at it together here with the 
jury. 

50ne of the documents in this 
presentation you 

6were going to make to the FTC is the — so 
you can 

7turn — do you have the actual hard copy 
there? Turn 

8to what you have as tab 2E. This is the 
one we just 

9showed the jury a moment ago, we'll show 
the cover 

lOpage again. This is the document that was 
prepared by 

llLiggett and A. D. Little to describe this 
product. 

12Is that correct? 

13AYes. 

14QAnd this is the front page of that 
document. 

15Is that correct? 

16AYes. 

17QAnd this is in the book to go to 
the FTC, 

ISthis is in the book? 

19AYes. 

20QIf you go — we'll go by Bates 
stamp pages, 

21go in a way, go to Bates stamp page marked 
LGM00088, 

22see the Bates stamp page numbers? 

23AI got it. 

24QSee some bar charts there? 

25AYes. 
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IQWhat Liggett did, it provided to 
the FTC a 

2comparison of this new product — I'm going 
to try to 

3focus this, I'm the worst in the world to 
use this, I 
4want you to know. 

5FOCUS the jury and you to the top 
of the page 

6as we go through this to answer my 
questions whether 

7or not Liggett intentionally deceived or 
was trying to 

8intentionally deceive the FTC with what they 
gave you. 

9If we look here, Liggett basically said — 
gave you to 

lOgive to the FTC these bar charts that would 
compare 

lithe middle says the new P R D, product 
prototype. 

12See that? 
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that is the XA 


13AYes. 

14QTell the jury — 
cigarette, is 
ISthat correct? 

16AYes. 

17QAnd Liggett is comparing that to 
top ten 

ISbrands of other commercial cigarettes in 
1977 . 

19Is that correct? 

20AYes. 

21QAnd then they also compare it to 
low tar 
22brands. 

23Is that correct? 

24AYes. 

25QAnd what they do, and they 

actually compared 
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Ithis, they showed this comparison of the XA 
cigarette 

2as to all different types of constituents 
of cigarette 

3smoke — runs on for eight pages, count the 
pages — 

4runs on eight pages, compares its product 
to 

5nicotine-free dry smoke, nicotine, carbon 
monoxide. 

6See that? 

7First of all, count the pages — I 
should not 

8ask you too many questions. 

9A7 or 8. 

lOQShow the jury an idea on the first 
issue, 

llcomparing, for example, their product to 
various smoke 

12constituents, nicotine, carbon monoxide. 
13See that? 

14ARight. 

15 

Q 

Huh 

9 

16 
A 

Yes 

17QThey go on to the next page, 
compare the 

181evels of nitric oxide, hydrogen 
cyanide, acrolein, 

19we can go on, we will together, phenols, 
hydrogen 

20sulfide, catechol, acetaldehyde, 
formaldehyde, 

21totealdehyde, ammonia. I'll spell this, H 

C E P 0 M I 

22T RILE, benzene? 

23APronounce the last one. 

24QNitrosamine, I think. 

25AGood. 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



05654 

IQMy question is, there is one thing 
that is 

2interestingly absent, isn't there, sir? 
3AYes. 

4QYour client did not give the FTC a 
bar chart 

5to compare the PAH level of its cigarettes 
to the 

6other commercial cigarettes, did it? 

7ANot in this paper. 

8QDo you find it anywhere in this? 

9ANo. I'm saying not in this paper, 
in terms 

lOof the other discussions about the patent 
and the 

1Itechnology, there is some qualification. 
12Now in fairness, what I will tell 
you is that 

13if this scientist, who I didn't know at the 
time and 

14don't know now, right, then I agree with 
all your 

15observations. I just can't agree that 
the PAHs and 

16the PCAHs are the same in traditional 
cigarettes as 

17they are in the XA cigarette, because I 
don't know the 

ISanswer to that one. That was something in 
my mind 

19always yet to be determined are the PCAHs 
and PAHs, 

20something different in the XA. 

211 didn't know the answer, and the 
people 

221 talked to didn't know the answer. In 
fairness, if 

23this fellow is right, then these people, 
this 

24assembled group of papers were wrong. 

25QNot only wrong, but you at least 

agree with 
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Ime, by the way, a scientist at Liggett that 
was 

2working on this project would know more 
than you about 
3the PAH level? 

4AI would hope so. 

5QYou would expect that? 

6AYes. 

7QWe saw what he said? 

SARight. 

9QAnd we also — and by the way, 
this, since 

lOthis product was patented because it 
lowered the PAHs 

llwouldn't you think that's one thing that 
you would at 

121east make a comparison on when you give 

this to the 

13FTC? 
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14AI think that's probably fair. 

15QI don't think you ever realized 
this until 

16today, do you now agree with me that 
regardless of 

17whether it was higher or lower, you 
certainly 

ISbelieved — you would believe, would you 
not, that 

19your client would draw a bar chart that 
compared the 

20most significant part of the invention 
with other 

21commercial cigarettes? 

22AI agree with that. Let me say 
this, that 

23what I've tried to say in my testimony 
here is that I 

24felt that if they were going to promote 
this or 

25advertise this product at all, they were 

going to have 
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Ito promote it, warts and all. One of the 
things I 

2focused on was the fact they were able to 
reduce the 

3tumorigenlcity by a significant number, 

88 percent, 

4and the cancerous tumors or 
carcinogenicity by 77 to 
5100 percent. 

6The problem associated with some 
of these 

7other scientific issues is this was a 
starting point, 

8and indeed if there was an issue that I 
didn't focus 

9on at the time about the PAHs or PACHs, 
and the 

lOquality of that production that ought 
to have been 
llthere, too. 

12In fairness, if this fellow 
is right, even 

13his emphasis basically what he says in 
this 

14memorandum, it's my feeling we should 
publish only one 

15paper and that paper should deal with 
the 

16reduction of tumorigenicity activity 
and that goes on 

17to talk about the PAHs, I wouldn't 
have gone along 

18with that, I wouldn't have gone along 
with emphasizing 

19the benefits and not the negatives, if 
there were 

20some, I just didn't know about the 
issue. 

21If it's a valid issue it was 
a problem that 
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22we were going to run into full bore. 

23 Ql'd like to return to my 
question, here is 
24the question. 

25You certainly would agree 

with me that that 
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Iscientist knows more than you about 
PAH levels? 

2AI don't know him. I agree he 
ought to. 

3QNumber two, whether he is right 
or wrong, you 

4do agree that since the documents I just 
showed you 

5represented to the FTC that it was the 
lowering of 

6PAHs that was causing the lowering of 
carcinogenicity, 

7you, at least, would do a comparison of 
PAHs, would 
8you not? 

9AYou would think so. 
lOQAnd I know you didn't know this 
until now, we 

lljust went through all the constituents of 
smoke. 

12When your client put together the 
bar chart 

13they excluded that? 

14AThey certainly don't have it 
here. 

15QWhen we get a recess I'll give 
you a chance 

16to look at the whole document. My 
question I'll ask 

17you after a break is whether you find 
anywhere in 

ISthere that your client disclosed to the 
FTC anything 

19about a comparison of PAHs in regular 
commercial 

20cigarettes versus the XA. 

21Understand my question? 

22AI think the answer to that — I 
accept your 

23representation on that, the only 
qualification I give 
24you is whether or not there is a 
discussion in here, 

25and I quite frankly haven't looked at this 

since 

05658 

ISeptember 8, 9, 10, is whether there is 

any 

2representation in here about the quality 
or the 

3character of the PAHs, PCAHs somehow being 
altered by 

4the palladium nitrate condition. I don't 
know the 
5answer. 

6QI'm not a scientist, I don't want 
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to mislead 

7you. Forget what I can find, you look at 
it in case 
81'm wrong so? 

9MR. FERGUSON: Objection, this is 
some kind 

lOof a dialogue and not questions. 

IITHE COURT: Sustained. 

12 BY MR. WEBB: 

13QNOW that you — I think I 
covered it. I'll 
14make sure it's clear. 

ISThose bar charts that we just 
showed the jury 

16that don't show PAH, you're aware — did 
you ever ask 

17your client, do you have evidence that 
the PAHs in 

ISthis new cigarette are different than the 
PAHs in the 

19commercial cigarettes already on the 
market? 

20Did you ask your client that? 

2 IAN 0 , I did not. Remember, we're 
talking about 

22this dialogue today, this is an issue 
that truthfully 

23never surfaced at the time that this 
document was put 

24together and certainly in any informal 
discussions and 

25even after my informal discussions the 

first time we 
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Istarted talking about this issue was 
September 8, 

29, 10 of this year. 

3QNow I'm showing to you, this is 
a book you 

4were going to give to the Federal Trade 
Commission? 

5AYes, right. 

GQThose bar charts that we just 
showed the 

7jury, they actually appear in this 
document that 

8starts off by explaining to the FTC what 
this product 

9is all about. I showed you a moment ago, 
we could 

lOread it again, the first paragraph is 
telling the FTC 

llthis product lowers carcinogenicity 
because of this 
121ower levels of PAHs? 

13AThat's right. 

14QAnd then they don't even include a 

comparison 

15of PAHs? 

16AIn fairness go back to LGM 
documents 000 — 

17one, two, three, four zeros 82 then follow 
back. As 
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18you see there is a presentation on PAH 
concentrate and 

19control, PAH from the product — PAH from 
cigarette 

20smoke condensate. 

211'm the wrong person to take you 
through the 

22document, I gave up on math and physics in 
1960 but 

23obviously my only qualification is I don't 
know 

24whether these discussions about PAH help 
answer your 

25concerns or not because I'm not the 
scientist. 
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IQLook at that page to start with, 
that is the 
2 — 

3AThat's the first page then go to 
the next 

4couple of pages. 

5QGo to any page you want. 

6AGo to the next one. 

7MR. FERGUSON: Give me the page 
number. 

8MR. WEBB: I believe he is on page 
LGM 83, is 
9that correct? 

lOTHE WITNESS: That's right. 

IIQI put that up on the screen for 
the jury. 

12This says, figure 3, inspectors of PAH 
concentrate 

13from paralysis — how do you pronounce 
that word? 

14pyrolysis, that means burning 
I'm told, and 

IScigarette smoke condensate see that? 
16ASome sort of infrared print 
taken from 

17scientific analysis of PAHs I don't know 
what this 

18chart means, I'm not the person to be 
able to rebut 

19the premises we're on. May mean something 
significant 

20here may not. Certainly is a new subject 
for me. 

21QWho would be the person that 

could come in 

22and explain this to us? 

23AOnly person I know would be 
either Dr. Mold, 

24Butch Bryant or Bowen Ross. 

25QOr the scientist that presented 
the document? 
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lAThe people at A. D. Little that 
prepared the 
2document. 

3QThe page you showed me and the 
jury, if we 
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4read this, does not appear to be a 
comparison of the 

5pH levels of cigarette smoke in new product 
versus the 

6other ten commercial products on the 
market, is that 
7correct? 

8AYes. But then the next page talks 
about pH 

9concentrates from smoke of control 
cigarette pH 

1Oconcentrates from the other cigarettes and 
I don't 

llknow whether we're getting closer to the 
kind of thing 

12that should be in here and apparently are 
not as 

ISapparently as the bar graphs or not all I'm 
saying is 

14in fairness I don't think I ought to be the 
guy who 

ISsays no the document was defective 
when in fact I 

IGcan't even analyze very properly some 
of these 

17additional charts. 

ISQThis page here does not 
appear to be 

19comparing the XA cigarette with the other 
ten 

20commercial products? 

21MR. FERGUSON: Object to the 
predicate of the 

22questions, the examiner disagrees with 
the witness, 

23argumentative. 

24THE COURT: Hear the question 
again. 

25MR. WEBB: I'll rephrase it. 
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IQThe page we showed the jury 
LGM00084 if we 

2read the English language this does not 
appear to be 

Scomparing the XA cigarette pH level with 
say the other 

4top ten filtered cigarettes on the market 
does it? 

5AMay be worse than your suggesting 
because if 

6you look at the bottom the page says mass 
7spectroanalysis of pH concentrate from 
control 

8cigarettes which I assume are the 
nontreated 

9cigarettes and from cigarettes treated with 
palladium 

lOand magnesium nitrate and in fact I suspect 
if I 

lloverlay these somehow I do get comparison, 
maybe when 

121 overlay these things I do get something 
that shows 
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13me the PAH is basically the same in the XA 
cigarette 

14as it is in the non-XA cigarette. 

151 don't know the answer to that, 
all I'm 

IGsaying is I'm not the guy to talk about 
this. I can 

17only talk about what was said to me at the 
time which 

181've already testified to. 

19QI'll end this line of questioning 
but you 

20don't need to be a scientist to at least 
understand as 

21you look at these bar charts that you do 
agree that 

22your client should have included a bar 
chart that 

23compared the PAH levels, do you not? 
24ABased on this discussion I would 
like to see 

25the same bar chart presentation for PAH or 

PCHs also 
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Ipresented here. 

2QThank you. 

3And it's not there? 

4ANo. 

5QNow, am I correct you actually — 
what makes 

6it worse that you — in fact, I think you 
said this a 

7moment ago you became aware while you were 
working 

8this XA product that your client Liggett 
was actually 

9drafting ads to promote this product that 
actually 

lOhyped the PAH levels, the lowering, is that 
correct? 

llAThey were drafted, they never were 
approved. 

12QI understand you didn't approve 
them, I'm not 

13casting any blame on you at all. 

14So the jury understands you saw 
ads that were 

15drafted by the advertising and marketing 
department at 

16Liggett that was proposing that if we get 
into the 

17market with this product, one the things 
we'11 tell 

18the consumers is about the lowering of 
these PAHs, is 
19that correct? 

20AThat was certainly — I don't know 
whether or 

21not they did that in-house or Norman, 

Craig, Kummell or 

22elsewhere but that were certainly ad copies 
they 

23proposed. 
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24QI'll find that, just a second 
here. 

25MR. FERGUSON: 6340. 
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IMR. WEBB: Thank you. 

2QI think I have an extra copy here, 
too. 

3Maybe you can see these on the 
screen. If 

4you have a problem — 

5AI've seen those recently. I saw 
those 

6Tuesday, I think. 

7QI'll show the jury because they 
haven't. 

SWhat I'm showing is now a part — so the 
jury 

9understands there is an exhibit marked 
State's Exhibit 

106340 which has — which I'll hand you now 
which has a 

lllot of sample ads that represent how 
Liggett at least 

12was proposing that they would advertise 
this new 

13product if it got into the market, is that 
correct? 

14AHOW it was being suggested to 
Liggett by the 

ISadvertising agency that they advertise the 
product. 

16QLiggett has an advertising and 
marketing 

17department, is that correct? 

ISARight, but in those days I have 
trouble 

19knowing whether or not it was just a few 
people 

20working for like Seidensticker, something 
like that, 

21it wasn't a big operation. 

22Talking about the exhibits, it's 
my 

23understanding about these tear sheets and 
others that 

24they all came initially from NCR or Norman 
Craig, the 

25advertising agency. These were not 

generated 
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lin-house, these may have been generated in- 
house, I 
2don't know. 

3QYou're aware when Liggett hires an 
4advertising company to try to develop ads 
for it, the 

5only way the advertising company knows how 
to draft 

6the ads is to get concepts from Liggett, is 
that 

7correct? 

SAConcepts and underlying materials. 
9QOtherwise they wouldn't know what 
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to draft in 

lOthe ads, would they? 

1lAThat's right. 

12QLook at a couple of these. This 
was one of 

13the proposed ads that Liggett was 
proposing back at 
14this time. 

ISTake a full scope of it then go 
in. 

16MR. FERGUSON: Excuse me. Your 
Honor. The 

17witness testified 3 times these came from 
the 

1Sadvertising agency and Mr. Webb started 
out by saying 

19this is one of the proposed ads. 

20THE COURT: Sustained. 

21MR. WEBB: Strike the question. 

22QThis is an ad, as far as you know, 
came from 

23the advertising agency working with 
Liggett? 

24AThat is my understanding. 

25QGo to the heading up here, this 
proposal. If 
05 6 6 6 

Iwe talk about the 1955 we had the first 
anticavity 

2toothpaste, in 1964 we had the first low 
cholesterol 

3margarine I think that is and in 1978 we 
had the first 
41ow PCAH cigarette. 

5See that? 

6AYes. 

7QIf it turned out, by the way, that 
the level of 

8PCAH was no different than other commercial 
cigarettes 

9this would be misleading? 
lOAThis ad is terrible in all kinds of 
reasons 

llbut that would have been true, too. 

12QThere are others like this, are 
there not? 

13AThere are others that are even 
worse. 

14QNOW let me leave behind PAHs. 

15AGood. 

16QTalk about palladium, palladium is 
one of the 

17chemicals — strike that. 

18Palladium is one of the constituents 
that 

19Liggett was adding to the tobacco or 
straying it on 

20the tobacco as part of the XA technology, 

is that 

21correct? 

22AYes. 

23QAnd you notice that palladium is a 
heavy 
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24metal that is actually extracted from 
platinum, is 
25that correct? 

05667 

lAI think that's right. 

2QWe find it used, for example, in 
industries 

3such as the jewelry industry is one, is 
that correct? 

4AYes. 

5QYou are also aware that palladium 
is toxic to 

6humans, is that correct? 

7AYes. 

8QAnd you are aware that palladium 
has been 

9identified by the scientific community as 
lOcarcinogenic, meaning that it can cause 
cancer in 

llhumans, is that correct? 

12AYes. 

13QAnd you're aware and were aware 
back in 1978 

14and '9 that there were people in the public 
health 

15community that believe that you simply 
don't add a 

16toxic chemical to cigarettes when that 
chemical is a 

17carcinogen, were you aware of that view? 
18AI think so, yes. 

19QCommon sense tells you that if you 
take a 

20cigarette product that is viewed already by 
the public 

21health community as having major health 
problems, if 

22you decide to take that product that 
already has 

23problems and put another product that is 
toxic and 

24causes cancer, that would cause people to 
pause and 

25hesitate, wouldn't it? 
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lACertainly gave me pause. 

2QYou actually advised Liggett 
that as far as 

3using this heavy metal palladium that 
Liggett had to 

4be careful with this XA project because 
it could be 

5alleged that the XA was more dangerous 
than other 

6commercial cigarettes because of 
unforeseen 

7consequences from the addition of 
palladium. 

8Did you tell Liggett that? 

9AYou are probably reading what I 
said but I 

lOcertainly said that repeatedly, yes, I 
felt that very 
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llstrongly. 

12QAnd so the jury understands the 
problem was 

13that because palladium is toxic and causes 
cancer, one 

14of the problems that Liggett tried to deal 
with was to 

15be sure that the added palladium, this 
thing they 

IGadded in, palladium into the tobacco 
spraying it on, 

17that it did not seep, transfer into the 
smoke that 

ISsmokers inhale into their lungs, is that 
correct? 

19AThat's probably a fair way of 
saying it, yes. 

20QIn fact, I think you told us on 
Tuesday that 

21Liggett added about one ounce of palladium 

to every 

22cigarette? 

23AI'm obviously way off on that but 
the fact is 

24whatever they added, whatever they added I 
think the 

25number was — we're talking about millions 
of parts, 

05 6 6 9 

lit was sprayed on. 

2Let me say this, when I started 
raising the 

3very issue you are talking about, without 
anything 

4else having been said they assured me that 
there would 

5be absolutely no difference In the 
palladium treated 

6cigarette and regular cigarettes in terms 
of palladium 
7residual. 

81 didn't believe it. I said we 
needed to 

9test it, we couldn't possibly go on that, 
and that's 

lOthe starting of all of testing done by A. 
D. Little 

Hand the Southwest Institute. 

12Don't hold me, if I said an ounce 
per 

13cigarette obviously it's a great mistake 
certainly it 

14was just minute parts per million of 
palladium for the 

15process, but that didn't matter, we're 
talking about 

16adding a toxic metal. We have the same 
concerns 

17whether adding a little or a lot. 

ISQFlne. Correct the answer, I 
accept that, no 
19problem. 

20Here is the question: Whatever 
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amount of 

21palladium they were adding, you were 
concerned that it 
22could be a problem? 

23AI felt that very strongly. 

24QDid you ask them have you already 
done 

25testing before you asked me to go to the 
FTC, Mr. Meyer, 
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Ibefore you ask me to go to the FTC have 
you, Liggett, 

2done new testing to see if in fact that 
palladium is 

3seeping into or transferring into the 
smoke that is 

4being inhaled or would be inhaled into 
people's lungs? 

5AIf they had done any testing, it 
wasn ' t 

Gpersuasive. I think when I started raising 
these 

Tissues is when they started doing the 
inhalation tests 
8we're talking about. 

9QDo you know whether they had done 
any 

lOtesting as of the time that you began to 
represent 

llLiggett on this XA project had they 
already done 

12testing to find out one way or the other 
whether the 

13palladium in fact transferred into the 
smoke or 

14whether in fact it didn't transfer into 
the smoke 

ISduring burning of the cigarette? 

IGAActually I don't think so but I 
don ' t 

17remember. 

181 don't think they had. 

19QLet me show you. I'll hand you 
exhibit in 

20evidence marked 6053, State's Exhibit. 

Yes, State's 

21Exhibit 6053. Put it on the screen for 
the jury. 

22This is a letter to a Dr. Paul 
Palm head 

23toxicology laboratory in Cambridge, 
Massachusetts. 

24See that? 

25AYes. 
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IQThe letter is from the gentleman 
James D. 

2Mold, his title here is assistant 
director. 

3See that? 

4AYes, in '75. 

5QYou think he became the director 
later, you 
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6are not sure, I understand that, is that 
correct, 

7you're not sure? 

8AYes. 

9QHe clearly was a major 
participant in this XA 

lOproject on behalf of Liggett as a research 
scientist, 

Ills that correct? 

12AYes. 

13QIs he the research scientist you 
had the most 

14contact with as far as the XA project was 
concerned? 

ISAYes. 

16QHe says Dear Paul, we have 
completed our 

17evaluation of the transfer of palladium 
into smoke. 

18The amount found for 13 I cigarettes 
containing 

19palladium at .05 percent was .01 UG 
cigarette. This 

20would be further reduced by filtration to 
about .07 UG 
2Icigarette. 

22See that? 

23AYes. 

24QAm I correct this letter that 
shows at least 

25— not getting into how dangerous it is, 

this letter 
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Ishows that the palladium is transferring 
into the 
2smoke? 

3ARight, and just to clarify my 
earlier answer 

41 had thought you asked me whether or not 
they had 

5done any testing. I did not consider any 
of this 

6stuff that was done in-house by them to be 
the testing 

7you were referring to. I didn't think it 
was 

8adequate, I see they had done this and I 
remember this 

9from my deposition but this was not the 
kind of 

lOtesting that I thought we ought to engage 
in, that 

llbeing outside testing accomplished by — 
12QYOU agree this letter would tend 
to show you 

13by the time you became involved in the XA 
project your 

14client already knew, already knew that the 
palladium 

15at least does transfer in some amount into 
the smoke? 

1GAAbsolutely, yes. 

17QAnd was this disclosed to the 
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Federal Trade 
ISCommission, this letter? 

19AThis letter wasn't in the packet 
but 

20certainly — I say this very honestly — 
in my 

21informal discussions with the trade 
commission guys 

22and ladies I made it clear that one of the 
things that 

23we were waiting for was inhalation testing 
on the 

24palladium additives because when I 
described this very 

25informally about an exciting process, I 

said we were 
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lawaiting testing which obviously would be 
part of the 
2discussion. 

3So to me when we're talking about 
the need 

4for inhalation testing to see if there is 
any 

5residuals of palladium in the exposed 
mice, clearly 

6that's sort of an admission by the very 
fact what 
7we're doing. 

81 doubt that this is in the book. 

9QI'll get to that before we get to 
the 

lOinhalation study. 

llThe first issue is whether the 

palladium in 

12fact transfers into the smoke as opposed 
to not 

13transferring into the smoke. 

14Understand the question? 

15AYes. 

IGQThis document shows that at least 
Liggett 

17knew at the time that you became involved 
that some 

ISpalladium does transfer into the smoke that 
would be 

19ingested if people smoked the product? 
20AYes. 

21MR. FERGUSON: Objection, 
misstates the 
22document. 

23THE COURT: Sustained. 

24 BY MR. WEBB: 

25QDoes it say that we have completed 

our 
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levaluation of the transfer of palladium 
into the 
2smoke? 

3AI think the document speaks for 
itself, and 

4the answer to your question would be yes. 
5QI'm not very good on these things 
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but am I 

Gcorrect that the phrase .1 UG, UG refers to 
microgram, 

7is that correct? 

8 AI think so. 

9QIf we use straight math, one-tenth 
microgram, 

lOthat's a hundredth nanogram, is that right? 
llASounds right. 

12QDo you know whether transferring a 
hundredth 

ISnanograms of palladium into the human lung 
for each 

14cigarette smoked, do you know whether 
that would 

IScreate a significant health risk? 

I 6 AD 0 I? 

17QYes. 

I 8 AN 0 . 

19QNOW Liggett, you mentioned Liggett 
— strike 
20 the question. 

21At the time that you were putting 
together 

22 that material — strike the question. 

23At the time that Liggett was 
putting the 

24material together for you to go to the FTC 
in the fall 

25of 1978, the only test that Liggett had 

done to see 
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Iwhether or not there would be any harmful 
impact on a 

2 human being ingesting a hundred nanograms 
of palladium 

3every time he or she smoked one of these 
cigarettes, 

4the only testing done was called a 30-day 
inhalation 

5study of rats, is that correct? 

6 AI don't know whether that was 
part of a 

7continuing 24-month study. Yes, there 
was a 30-day 

8 inhalation study completed at the time 
that you 
9referenced it. 

lOQIt's included in that material, 
is it not? 
llAYes. 

12QThe 2-year study wasn't 
concluded yet? 

13AI think we were 6 months into 
it but not 
14positive. 

15QHadn't been concluded? 

16AHad not. 

17QThe only testing you knew about 
that was 

18complete that would tell us anything one 
way or the 

19other on whether ingesting palladium into 
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a smoker's 

201ungs because it transferred into the 
smoke, the only 

21testing that had been completed was a 30- 
day rat 

22study, is that correct? 

23AThat's my understanding, that's 
my 

24understanding. 

25QAnd the 30-day rat study showed 

that during 
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Ithat 30 days the rats did not what is 
called 

2bioaccumulate, they didn't accumulate 
palladium in 

3their organs, is that fair to say? 

4AI think so. 

5QWhat that study doesn't tell us, 
does it, is 

6whether or not ingesting the smoke into 
and having it 

7come in contact with your lung tissue 
whether or not 

8that might have some negative health 
effect on a 
9human's lung tissue? 
lOALet me see if I understand that. 

If you are 

llsaying does the 30-day inhalation study on 
rats have 

12any extrapolation to humans, I guess that 
would be the 
13first problem. 

14QAnswer that. 

15ANO. 

16QThe second question would be 
whether or not a 

17bioaccumulation could even be measured in 
that 30-day 

ISperiod and whether or not that would have 
harmful 

19implications? 

20AI don't know the answer to that 
because 

21that's really beyond me but it would 
strike me if in 

22fact when you did an assay, you sacrifice 
the animals 

23after the study and if you do a bioassay 
and find no 

24palladium in the tissue, that's part of 
the answer but 

25not the whole answer. That's my 
understanding. 
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IQAt the time Liggett was talking 
to you about 

2going to the FTC you at least were aware 
that the 

3materials that were in this book did not 
yet fully 

4address the issue as to whether or not 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



there would be 

5any danger to humans if they smoked a 
palladium 

Gcigarette and ingested some palladium 
into their 

71ungs, that question had not been 
answered at that 
Spoint? 

9AThat's right. 

lOQThat's not an insignificant 
issue, is it? 

llANo. And as I tried to explain, 

I thought I 

12did this Tuesday, I tried to explain I 
thought what 

ISwould happen would be that we might very 
well have 

14gotten into some longer term tests, 
possibly even 

ISinvolving large animals or humans, if this 
thing had 

16gone forward the way it might have. 

17QYOU have been looking at the rat 
study first, 

18the rat study does not translate to humans, 
doesn't 

19predict what would happen in humans, does 
it? 

20MR. FERGUSON: Objection, 
repetitive. 

21THE COURT: I think it's 
been asked and 
22answered. 

23 BY MR. WEBB: 

24QThe rat study, am correct, 
advertised the 

25palladium cigarette with a filter on it or 

do you 
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Iknow if that's the case? 

2ALet's take a second. Where in 
this document 

3is the 30-day inhalation study? 

4QI'll tell you where I think it 
is . 

5MR. FERGUSON: Tab H, section 
Roman numeral 
6VI, LGN000404. 

7MR. WEBB: I think Mr. Ferguson 
is correct. 

8THE WITNESS: We won't take the 
time to look 
9at this too careful. 

10 BY MR. WEBB: 

IIQI couldn't tell if they tested 
filtered or 

12unfiltered cigarettes. Do you know one 

way or the 

13other? 

14If you don't, tell me. 

ISADon't know, without looking at 
the document I 
16don't know. 
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17QDon't want to take the time now. 

ISHere is the question, doesn't go 
to science, 

19goes to common sense. 

20The letter that we just showed 
the jury shows 

21that the filter reduces the amount of 
palladium that 

22would be transferred to the smoke? 

23ARight. 

24QRight, from one microgram to .07 
microgram. 

25See that? 
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1A30 percent reduction again. 

2QDo you agree with me that because 
— I know 

3you don't smoke, but sometimes people do 
pull filters 

4off cigarettes to get a stronger smoke. 
5Have you heard or believe people 
do that 
Gsometimes? 

7AI've seen that done on rare 
occasions. 

SQHere is the only question: Do 
you agree with 

9me that before Liggett would market this 
product that 

lOhad palladium in it, Liggett would need to 
test it, 

llboth the filter and unfiltered, just to be 
able to get 

12some gauge as to whether or not the 
unfiltered 

13product, if someone did that, took the 
filter off as 

14to whether they would be harmed by smoking 
that 

ISproduct? 

16AWe talked about the nitrate issue 
and I 

17thought by adding nitrate ran into a 
problem and that 

18was always addressed by adding a filter. 
Honestly, I 

19never thought about having to warn the 
consumer not to 

20detach the filter on the cigarette. 

21QNot asking about warning, asking 
about 

22Liggett as a responsible company would 
anticipate that 

23and also test the unfiltered version? 
24ALooks like they did, looks like 
they did 
25there. 
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IQI'm talking about in the 
inhalation study? 

2AIf they did there, they probably 
should have 

3done it here. But the premises, I'm 
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having trouble 

4with the premises because as I said 
before, I haven't 
Snoticed that phenomena very much. 

6QI'll move to nitrates. 

7Besides palladium, the other 
constituent that 

8the XA technology added into the tobacco 
are what are 

9called nitrates, is that correct? 
lOAYes. 

llQAre you looking for something? 

I'll stop if 
12you're looking. 

13ANo, I'm refreshing my own 
recollection 

14continuously on this document. 

ISQFine. But I'll stop in you want 
to look at 
16it further. 

17ANO. 

18QI want to talk about nitrates for 
a little 
19bit. 

20Liggett, besides the palladium 
Liggett added 

21in the constituent called nitrate into the 
tobacco, is 
22that correct? 

23ARight, as a part magnesium 
nitrate, as I 
24understand it. 

25QNitrates were actually added into 

the 
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Ipalladium technology. Ignore all my 
spelling, my 
2worst nightmare. 

3Nitrates were added in two forms, 
tell me if 

41'm correct. Liggett experimented with 
using a high 

5Burley tobacco that had a high level of 
nitrates in 

6and of itself then added in additional 
nitrates, is 
7that correct? 

8APut this way, they either used 
the tobacco 

9that was high in nitrates and maybe even 
added 

lOsupplemental nitrates to that or added 
more nitrates 

llto nonhigh in nitrate tobacco. 

12QWe're saying the same thing. 

13Now when you began to work on the 
XA project 

14early on you became aware that when a 
cigarette 

15manufacturer starts to develop a new 
cigarette product 

16by adding nitrates into the product that 
that did 
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17create some potential serious health 
problems, is that 
ISfair to say? 

19AYes. 

20QExplain that to the jury, and the 
jury heard 

21a Dr. Farone testify last week and I want 
to make sure 

22that you and I are on the same page. 

23The problem with adding nitrates 
in is that 

24nitrates when the cigarette burns, when 
that cigarette 

25burns, the nitrates create oxides of 
nitrogen, is that 
05682 
Iright? 

2AYes. 

3QNow the problem with that is that 
the oxides 

4of nitrogen interact with the alkaloids in 
the 

5cigarette and they create nitrosamines, is 
that 

Gcorrect? 

7AYes, and pronounced correctly, 
too. 

SQThank you, it's a miracle. I 
forgot the name 
9the other day. 

lOAnd the problem with nitrosamines 
is that 

1Initrosamines are very carcinogenic, is that 
correct? 

12AThat's my understanding. 

13QAnd that means they can cause 
cancer, isn't 
14that correct? 

15AYes. 

16QSo the — did Liggett tell you 
that by the 

17time you became involved in this project 
in 1978 that 

18the scientific community had identified 
nitrosamines 

19as the single most dangerous constituent 

of cigarette 

20smoke? 

21AI don't know. I mean I don't 
know whether 

22Liggett told me that but I certainly was 
aware of 

23adding of nitrates was a problem. 

24QMy question was: Did you come to 
learn not 

25only was it a problem but the presence of 

nitrosamines 
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Iwas the single most dangerous constituent of 
cigarette 

2smoke or did Liggett tell you that, if you 
know? 

3APut that way, as I discussed, I 
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wanted them 

4to affirmatively disclose the fact they 
added nitrate. 

SThere were reasons for that, I don't know 
whether they 

Gwent to knowing that about knowing 
nitrosamines that 

7specifically, but certainly I knew it was 
a problem. 

SQSee how serious a problem it was. 

I'll show 
9you. 

101'll show you a chart, this was 
drawn or 

llprepared by testimony of a scientist called 
Dr. Farone 

121ast week. I'll show this to you, see if 
it is 

ISconsistent with your general understanding 
at the 
14time. 

15MR. FERGUSON: Misstated, one you 
were 

IGshowing was drawn by Dr. Burns, I think 
this one is — 

17MR. WEBB: Dr. Farone used this 
chart last 
18week. 

19MR. FERGUSON: Never mind. 

20He made me do it. 

21MR. LUVERA: I take full 
responsibility. 

22MR. WEBB: I'll give you 
responsibility. 

23QSee that okay? 

24AYes. 

25QThis is a chart drawn for the 

jury last week 
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Iwhen Dr. Farone was on the witness stand, 

I ' 11 

2represent to you? 

3AOkay. 

4QDr. Farone, a research scientist 
who used to 

5work at Philip Morris ranked what were 
called the bad 
Gguys of cigarette smoke. 

7See that? 

8AYes. 

9QHe ranked nitrosamines as number 
one, 

lOaldehydes as number two, the PAHs that 
you talked 

llabout as number three, the heavy metals 
as number 

12four, and the radioactive materials as 
number five. 

13See that? 

14AYes. 

15QIs that consistent with your 
general 

1Gunderstandlng at the time that you began 
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to work for 

17Liggett on this XA project? 

ISAYes. 

19QDid Liggett tell you that as of 
the 1978-1979 

20time period that the scientific 
community was 

21advocating that the tobacco companies 
find a way to 

22remove nitrates from tobacco? 

23AI don't recall that 
conversation that 
24specifically. 

25QDr. Farone told the jury that 

it would not be 
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Igood enough to get 90 percent of the 
nitrates out, 

2have to try to get 99.999 percent out, 
if you can. 

31'll represent he said that. 

41'll ask you this question: If 
the goal of 

5the scientific community and of cigarette 
companies 

6was to get nitrate out of cigarettes, does 
it make any 

7sense for Liggett to being adding them in 
to make a 

8safer cigarette, does that make sense to 
you? 

9 AI'll explain what they said to me. 

You will 

lOsee in my memo I said they had to 
affirmatively 

lldisclose it. I know in the booklet 
when we went 

12through the bar charts certainly the 
nitrates are 

131isted. If you look at the nitrates, 
nitric oxide are 

14really somewhat at the top ten brand level 
but above 

151ow tar brand level. 

16Some of the other bad guys, as 
they say, the 

17number two bad guys are somewhat lower, 
quite a bit 
181ower. 

19What they said to me, this is 20 
years ago, 

20was we've added nitrates but the overall 
benefits are 
21significant. 

221'm saying to them, look, from 
what you are 

23telling me we need to disclose that we're 
adding 

24nitrates, it's a problem, the other 
benefits would 

25hopefully be brought into a balanced 
discussion. 
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IRemember, this is 20 years ago. I realize 
science has 

2come a long way, I don't remember things 
quite as 

Sspecifically as Dr. Farone is testifying 
currently 

4about where science was. 

51 know that nitrates were a 
problem for me, 

61 wanted to affirmatively disclose that 
we added them 

7and I wanted this bar chart to have them 
— the rest 

8of the discussion is now something that 
sort of takes 

9me currently as opposed to what was 
going on in '78. 

lOQDr. Farone was testifying about 
what was 

llbeing done in 1978 to get nitrates out? 
12AWe were adding. 

13QI ask you, does that strike you 

as something 

14unusual? 

15AI thought it was a problem, 

that's why I 

IGwanted to disclose it. 

17QBased only the work you did for 
the tobacco 

18company, for Liggett, did you become 
aware over time 

19that science marches on and sometimes 
the scientific 

20community changed its mind about what it 
thought were 

21the most serious problems In cigarette 
smoke. 

22Did you have any discussions 
with Liggett on 
23that subject matter? 

24ANot really. I know that it was 
an evolving 
25picture. 
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IQDid Liggett ever tell you that 
there was a 

2time in the 1960s that PAHs were 
actually viewed as 

3the most serious problem but that later 
changed as 

4smoke chemistry became more 
sophisticated and found 
5out nitrosamines were far more serious, 
was that 

6subject matter ever discussed with you? 

7AI don't think. 

8QAnd you just told the jury that the 
bar chart 

9you are talking about shows that the — let 
me get the 

lObar chart out to show the jury what we're 
talking 
1labout. 
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12ANitric oxide piece is LGM89. 

ISQI'll show that to the jury since you 

referred 

14to that page. 

ISWhat this page shows is that 
Liggett, 

IGLiggett's experimental product, the 
prototype, see 

17that, is pretty high in nitric oxide. 
ISThere's a number of cigarettes on 
the market 

191ower in nitric oxide? 

20ACertainly the low tar brands are 
much lower. 

21QIf the goal is to get 99 and nine- 
tenths 

22percent of the nitrates out, if you add some 
in, you 

23are bound to increase nitrosamines, aren't 
you? 

24AYes. 

25QSo this cigarette that your client 

said that 
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Ithey might have you go see the FTC about 
appears now 

2to be high in nitrosamines, at least 
according to that 
3chart? 

4ARight. 

5QAnd according to the memo this 
morning was no 

Gdifferent in PAHs than other commercial 
cigarettes? 

7MR. FERGUSON: Objection, 
argumentative, 

8contrary to the testimony. 

9THE COURT: Overruled. 
lOTHE WITNESS: Based on this fellow 
who I did 

llnot know's memo, that's right. 

12 BY MR. WEBB: 

13QIn this courtroom, as you see this 
unfold, does 

14that — does this cause you as a lawyer to 
say maybe 

15the XA product was not what it was cracked 
up to be? 

16AI'm the fellow who basically shot 
down all 

17the ads wanted them to disclose nitrates, 
wanted us to 

18start a dialogue before we promoted it at 
all, wanted 

19to make sure what we were saying was 
accurate, doesn't 

20change my view of what I felt in 1978. 

21What changes my view was the fact 
that the 

22nitric piece, the nitric oxide piece might 
be 

23relatively more important than it was 
explained back 
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I don't want 


24in '78. 

25QBecause I do think — 
to 

05689 

Imisstate it, you told the jury you actually 
thought 

2back in 1978 the cigarette might have 
health benefits 
Seven though not proven yet? 

4AI thought it might, yes. 

5QDoes this cause you to reflect 
upon that 

Gtestimony a little bit? 

7AI still don't know the answer to 
that 

8question because we never got the dialogue 
I thought 

9we should have had but that wasn't my 
decision. 

lOQAm I correct the Liggett scientist 
— Judge, 

111 can go on. 

12THE COURT: Let's take a break. 

13(At this time a short break was 
taken.) 

14THE COURT: Please sit down. 

15 BY MR. WEBB: 

16QMr. Meyer, I need to return 
actually to 

17something I forgot to ask you about. I am 
going to go 

18back to these PAHs for just a minute. Are 
you with 

1 9me? 

2 0AYes . 

21QThe reason I am going back is that 
several 

22times this morning when I was asking you 
questions 

23about whether or not you learned that the 
PAHs in fact 

24were no different or no lower than in other 
commercial 

25cigarettes, you had told me several times 

that you 
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Ididn't know one way or the other whether 
the scientist 

2who prepared Exhibit 6052, whether he was 
correct or 
3not. 

4Do you remember that testimony? 

5AYes. 

6QYou know Mr. Bowen Ross, do you 
not? 

7AYes. 

8QMr. Bowen Ross was the patent 
attorney for 

9Liggett, is that correct? 
lOAYes. 

llQYou had confidence in Mr. Bowen 

Ross, did you 

12not? 
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13AYes. 

14QYOU thought he was a good lawyer? 

ISAYes. 

I 6 QY 0 U thought he was honest? 

17AYes. 

ISQDid Mr. Bowen Ross — and you told 
us this 

19morning that Mr. Ross knew a lot more about 
the 

20underlying technology of the XA product 
than you did, 

21is that correct? 

22ASure. 

23QMr. Bowen Ross is one of the 
people that put 

24the materials together for you to give to 
the FTC? 

25ARight. 
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IQIs that correct? 

2ARight. 

3QAnd so did you ever talk to Mr. 

Bowen Ross 

4after you became involved in this project, 
and at the 

5time that you were given this material to 
give to the 

6FTC, 6461, at that time did you ever talk 
to Mr. Bowen 

7Ross about whether or not he had learned 
the very 

Sthing that set forth in 6052, that the PAHs 
were no 

9different and no lower than in other 
commercial 
lOcigarettes? 

llAWell, maybe I am confused. But 
what I think 

121 testified to this morning was that there 
were 

13discussions, and I'm sure I had those with 
Bowen, 

14about the fact that it was not the 
quantity, it was 
15the character. 

16And we talked about whether the 
character — 

17could you have the same PAH or PCAH 
presence in the XA 

IScigarette as you did in a conventional 
cigarette, but 

19it was the character or quality of those 
that was 

20different, and thus the tumorigenicity or 
2Icarcinogenicity was lower. And I don't 
know who the 
22scientist is. 

231 keep stressing the — this paper 
tells me, 

24and I don't know when this paper was 
prepared, was 

25that this fellow, even though he felt the 
way he did. 
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Ihe still felt they ought to be promoting 
this product 

2on the basis that it reduces tumors. 

3Now, in response to the Bowen Ross 
questions, 

41 can only say that what I recall twenty 
years ago 

5about Bowen is that it wasn't the quantity, 
it was the 

Gquality or character of them. That's what 
he was 

7talking about. And I may have 
misinterpreted it. But 
8that's what I remember about Bowen. 

9QDid Bowen Ross ever tell you that 
he also had 

lOcome to learn that there was no difference 
in the PAH 

lllevels between commercial cigarettes and 
this new 

12experimental XA product? 

13ANo difference — 

14MR. FERGUSON: Hearsay. 

15THE WITNESS: He might have. I 
don ' t 

16remember him talking about levels as much 
as character 
17or quality. 

18 BY MR. WEBB: 

19QDid he ever tell you the levels 

were no 

20different? 

21AI don't remember, but he might 
have. I don't 

22remember that being the stress there. What 
I am 

23trying to say, it wasn't the quantity, it 
was the 

24character of the PCAHs as modified. 

25QLet me show you what is — there 

is a 
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Idocument that is in evidence as State 
Exhibit 6460. I 

2don't have an extra copy, but I will show 
it to you on 
3the screen. 

4AOkay. 

5QThis is in evidence, and it 
purports to be 

6Mr. Ross's diary regarding the XA 
product. I will 
7show you the front page of it. 

8AHas it been translated? 

9QWe are going to see if you can 
help us on 

lOthis. And I'm going to come back out 
here. I will 

llrepresent to you that this is Bowen Ross 
— this has 

12been identified as Bowen Ross's diary. 

13Can you see it, sir? 
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14AYes. 

15QI will turn to a page that is 
Bates stamped 

16at the bottom, Mr. Ferguson, JBR0054 — 
Strike that. 

17Take that back. That is not the right 
page. 

181 am going to go to a page that 
is actually 

19Bates stamped JBR0102. And I'm going to 
try to hone 

20in on this entry, if I can, to see if you 
can read 

21that. I will read — and tell me if it 
appears that I 

22am reading this correctly. 

23Can you see it there? 

24AStarting with the advertising? 

25QI will read it, and tell me if 
I am wrong. 
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lit says, the advertising was 
more or less 
2blown out of the water. 

3MR. FERGUSON: Excuse me. Can 
we stop for 
4just a second? 

SMaybe counsel can show me — my 
number 102 

6page doesn't look like this. 

7THE WITNESS: 0102? 

8MR. FERGUSON: Yeah. 

9MR. WEBB: Can I see yours? 
lOMR. FERGUSON: Mr. Phillips 
straightened 
Hit out. Thank you. 

12MR. WEBB: I think there is a 
difference in 

13just Bates numbers. We both agree it is 
in this 
14document. 

15THE COURT: That's fine. 

16 BY MR. WEBB: 

17 QSir, do you see there where — I 
am going to 

18read it, and tell me if I am reading 
correctly, where 

19it appears to say, the advertising was 
more or less 

20blown out of the water. Can't sell PCAH 
because many 

21are lower, i.e., another "me too." 

22Did Bowen Ross ever tell you 
that? 

23MR. FERGUSON: Objection, hearsay. 

24THE COURT: Overruled. 

25THE WITNESS: No. I would only 

say to you 
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Ibefore what he talked to me about was the 
quality, not 
2the quantity. 

3 BY MR. WEBB: 
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4QDid he ever tell you this? 

SAThat you can't sell PCAH because 
many are 

Glower? No, he never said that to me at 
the time. 

7QLet me show you another page in 
his diary. 

8By the way, the date on that, just so the 
jury knows 

9it, is July 12, 1970, so you can't see the 
next 

10number. 

llDo you see that? 

12ARight. Who is at that meeting? 

I went to a 

ISnumber of those meetings. I take it I am 
not at that 
14meeting. 

ISQIt does not appear that you are. 

Do you want 

IGto look at it to be sure? 

17AI was at a number of those 
meetings. He has 

18a line in there that I saw that says inter 
NCR in full 

19glory, which would be his way of expressing 
that they 

20would always have twenty people at a 
meeting. 

211'm sure I'm not at that meeting. 

22QI will show you the next page, so 
at least we 

23can see what year we are in. 

240n the next page there is an entry 

that says 

256/13/78? 

05 6 9 6 
lARight. 

2QSo it would appear this is July 
12th, '78? 

3AYes. 

4QLet me show you another entry in 
Mr. Ross's 
5diary. 

61 am now reading from the number I 
have, Mr. 

7Ferguson, Bates stamped JBR0151. 

8MR. FERGUSON: I have it. Thanks. 

9 BY MR. WEBB: 

lOQAnd down at the bottom Mr. Ross 
has written, 

IIPCAH test now didn't show a difference? 
12ARight. 

13QDo you see that? 

14ARight. 

15QDid he ever tell you that? 

IGAWell, I mean — I'm trying to be 
fair, and I 

17don't know where we are going, because what 
I am 

18saying is if the test shows that they are 
at the same 

191evel, then that test doesn't show a 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



difference, if in 

20fact the difference is because of the 
quality or the 

21character of the PCAH. In other words, you 
might have 

22a cigarette with exactly the same number of 
PCAHs, but 

23if the PCAHs in the XA cigarette act 
differently, then 

24you have the lower incidence of tumors. 

25And — as I think about this 

morning, 
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Iwhich is really the first time, the reason 
why — as I 

2said, even the scientist who is being 
objective, to 

3say the least, says, go with the claim 
on reducing 

4tumors, because that's the claim that 
was clearly 

5valid in I think everyone's judgment. 

How it got 

6there and whether it was PCAH or the 
character with 

7the PCAHs, no one really knew. 

SQThis material that was put 
together to give 

9to the FTC, did it explain that to the 
FTC? 

lOAWell, it sort of did. I mean, I 
haven't — 

llagain, this is sort of like taking an 
exam, and I am 

12too old to take exams. At the beginning 
of this 

13document, in the very first summary — 
14QWhich page are you on now? 

15AI am on page 7. LGM7, right in 
the 

16beginning. What I am trying to say is — 

1 looked at 

17this very briefly during the break. And 
they talk 

ISabout — specifically in the subfractions 
19containing PCAHs, of which 3, 4, dash BP 
is one 

2 Omember. 

21When he attempted to subdivide 
the PCAH into 

22one or more active components, we soon 
discovered 

23there was a great number of individual 
substituted 

24PCAHS that differed only slightly in 
structure, many 

25of which seem to be contributing 

cumulatively to the 
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Itotal tumorigenic activity. This I 
remember, because 

21 was shown the summary before the book 
was sent to 
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3me. What we were trying to say is 
something happened 

4to these PCAHs in this palladium nitrate 
process that 

Schanged the character of the PCAHs, and 
got the 

Gresults we got. 

7But that's where Larry stops. I 
mean, if I 

Shave an explanation that something is 
different going 

9on, that's what I am doing. I am not 
trying to 

lOmislead the commission. In fact, far from 
it. I 

lldon't want anything happening until the 
commission is 

12completely satisfied. But in terms of the 
specific 

13question, was it because they were lower 
or changed or 

14whatever, then I can't say anything more 

than I have 

ISsaid. 

16 QWhen did you come up with this 
idea that it 

17wasn't the levels, but the quality? When 

did you come 

ISup with that issue? 

19MR. FERGUSON: Objection. 

Argumentative. 

20THE WITNESS: When you asked me 
the questions 

21this morning, I am looking right here — 
you asked me 

22to look at it. I start at the beginning. 
And it 

23brings back, you know, the fact — I don't 
know what 

24was going on twenty years ago very well. 
But when I 

251ook at that it was not quality, it was 
character. 
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IBecause then when we go to our charts, 
when we go to 

2our charts, what I see on the charts is in 
fact — if 

31 look at these charts which have the 
infrared mass 

4spectroanalysis, and then I take them back 
to the 

Sothers, I remember — I remember adding — 
or at least 

6them telling me they added nitrates, and 
this last — 

7nitric oxide in this last page. Not the 
last page 

Sperhaps, but the one before the last 
page, which is 
9nitro- — whatever. 
lOIn response to disclosing the 
fact that 
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llalthough these bad guys, as you call 
them, were — 

12many of them were reduced and many of 
them were no 

ISdifferent. A couple were at least at the 
level of the 

14highest top ten cigarettes. And I remember 
talking 

ISabout that issue. And I remember being 
told — it 

16being told to me even then, what I am 
getting into is 

17over my head, because numbers didn't mean 
numbers. 

ISNumbers couldn't really be analyzed because 
there were 

19so many different things going on. And 
that's where 

20you get into this discussion of subfraction 
and 

21components. 

22Twenty years ago did I think this 
was an 

23accurate document? Yes. Can we honestly 
tear it 

24apart today? Probably. 

25 QThe fact is, this document 

directly told the 
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IFTC that it was the levels of the PCAH 
that was 

2causing the smaller — didn't this 
document that was 

3put together for you directly tell the 
Federal Trade 

4Commission it is the levels, the levels, 
not the 

5quantity, the levels of the PCAHs that is 
causing the 

Glesser number of cancer tumors? 

7MR. FERGUSON: Argumentative and 
contrary — 

8THE COURT: Sustained. 

9 BY MR. WEBB: 

lOQLet me show you this document. 

Let's just 

lllook at this document. This is exhibit — 
do you want 

12to look at Exhibit 2E? 

13ARight. And I understand — okay. 

I'm sorry. 

14There is no question. 

15QMy only question is — we will just 
read it 
1Gtogether. 

17It tells the FTC that the 
carcinogenicity of 

IScigarette smoke condensate towards mouse 
skin has been 

19dramatically reduced by 77 to 100 percent 
through a 

2Ocombination of palladium metal, the 
catalyst, with 
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21blends high in Buriey tobacco content, or 
with lower 

22Burley tobacco blends supplemented by the 
addition of 

23compensating amounts of nitrate salt. 

This lowering 

24of carcinogenicity is associated with 
decreases in the 
251evel. 

05701 

IDo you see that? 

2 ARight. That's right. There is 
no question 

3that this document, prepared by A. D. 
Little and the 

4Liggett guys, is not — is precisely 
accurate as what 

51 would read my expanded summary to say, 
because, 

6again, if in fact — and I don't know when 
this other 

7document was prepared or whether this was 
inaccurate. 

Sit is not just levels, it is obviously the 
character 

9of the PCAH fraction and the components of 
the PCAH 
lOfraction. 

llSo all I am saying, in fairness 
to the guys 

12who put this document together, and in 
fairness to 

13what I was talking about presenting to 
the FTC, I am 

14not so sure that — sort of taking your 
suggestion 

15that I look at it, that there is not some 
things in 

16here that qualify this statement. I 
agree with you, 

17this statement, based on what we 
discussed this 

ISmorning, is not as accurate as it should 
be in this 
19paper. 

20 QLet me return to the issue of 
the other 

21problem of nitrates. We will go back to 
our chart. 

22So the jury understands what happened at 
Liggett, is 

23that Liggett — am I correct, when you 
started working 

24on this project Liggett was very much 
aware that if it 

25did not solve the nitrate problem it was 

not going to 
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Ibe putting this cigarette into the 
marketplace? Is 
2that a fair statement? 

3AIf it did not reduce the 
nitrates that were 
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4higher because they had added nitrates, 
the product 

Sprobably would not have been marketable, 
yes. 

6QAnd that's what I want to talk 
to you about. 

7Because we are talking — we are talking 
about a 

Sproduct that would have gotten into the 
market, people 

9would understand what it is, buy it and 
save the State 
1Omoney. 

llDo you understand the issue? 

12AYes. 

13QWe are talking about whether 
this product 

14ever could have gotten into the market. 

If the 

ISnitrate problem did not get solved by 
Liggett, this 

IGproduct was not going anywhere, was not 
even going to 

17be introduced in the market by Liggett, 

is that 

IScorrect? 

19MR. FERGUSON: Asked and 
answered. 

20THE COURT: Overruled. 

21THE WITNESS: That's my 
understanding. 

22 BY MR. WEBB: 

23QAnd so Liggett decided to start 
experimenting 

24to see if it could solve the nitrate 

problem, is that 

25correct? 
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lAI believe so. 

2QIn fact, so the jury 
understands, you used 
3some numbers on your direct examination 
about how this 

4product reduced tumors, both cancer 
tumors and 

Snoncancer tumors by 88 to 100 percent, is 
that 

Gcorrect? 

7ARight. 

8QThat actually — there was a 
mouse skin — I 

9will put MSP, for mouse skin painting. 
Those numbers 

lOthat you told the jury about, they came 
from what 

llLiggett — for what was known as 
Liggett's first mouse 

12skin painting test, is that correct? 

13AI think so. 

14QAnd Liggett then decided to find 
out whether 

15it could solve the nitrate problem by 
reducing the 
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16nitrates, and Liggett then, as scientists 
are supposed 

17to do to see if they can reproduce the 
test, they 

ISlowered the nitrates and they did a 
second mouse skin 

19painting test to see what the results 

were, is that 

20correct? 

21AWell, I think what I testified 
to — what I 

22understood is in the second test they 
added less 

23nitrate by using a Burley tobacco higher 
in nitrates, 

24and that was the premise on which the 

second test went 

25forward. 
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IQRight. But by doing it that way 
they were 

21owering the overall nitrate level? They 
didn't add 

3any extra nitrate in at all, did they? 

4AIt was my impression they might 
have added 

5some extra nitrate. I will put it this 
way, whether 

Git was the same level of nitrate as the 
first test, 

7which it was my understanding or not, the 
second test 

8was — the nitrate that came to the product 
was 

9principally from the tobacco, the Burley 
tobacco. 

lOQAll right. So then if it was from 
the Burley 

lltobacco, that means they didn't add in the 
extra 

12nitrate? 

13AI don't know whether they did or 
not. I know 

14that the test was a failure, but I don't 
know whether 

15it was because it was nitrates in the 
tobacco or the 
IGlevel of nitrates. 

17QWell, were you aware that Liggett, 
when it 

18did its second mouse skin painting test, 
was trying to 

19see if it could lower nitrates and see if 
the product 
20would still work? 

21ACounsel, I don't think we 
disagree. What I 

22am saying is I don't know whether it is 
lower nitrates 

23or lower added nitrates by using tobacco 
that was high 

24in nitrates to begin with. I don't think 
very many 
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25people use Burley tobacco for that reason. 

They were 

05705 

fusing a tobacco that was high in nitrates 
in an 

2effort to lower the additional amount of 
nitrate they 

3would have to add. That was my 
understanding. I 
4might be wrong. 

5QYour understanding is they were 
trying to 

Glower the extra nitrate they had to add 
in? 

7ARight. There is no question 
that's right. 

SQWhat they found out is by not 
adding in the 

9extra nitrate this product did not work? 

1OAAbsolutely, did not work. 
llQDidn't reduce the tumors on the 
backs of 

12those nice at all compared to commercial 
cigarettes? 

13AThat's my understanding. 

14QAnd then Liggett had a problem, 
so it went 

15back and it did a third mouse skin painting 
test and a 

IGfourth mouse skin painting test. And what 
it found 

17out from those last two tests is that it 
could not 

ISmake the product work, even on mice, 
without keeping 

19the nitrate level — the added nitrate 
level at a 

20higher amount, is that correct? 

21AI think that's right. 

22QSo what Liggett found out is 
that it was not 

23doing — strike the question. 

24Now the problem with the mouse 
skin painting 

25test, though — and Liggett recognized 
this problem, 
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Idid it not — is that by adding in the 
nitrates and 

2increasing nitrosamines the mouse skin 
painting test 

3did not tell Liggett whether or not the 
increased 

4nitrosamines would actually cause 
additional tumors in 
5mice? 

6Is that correct? 

7AI don't understand the question. 

SQLet me break it down. You are 
aware, are you 

9not, that nitrosamines are what are 
referred to as 

lOorgan specific carcinogens, that means 
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that whatever 

llcancer causing activity they have they 
cannot be 

12detected in a skin test? 

13AI will accept that. 

14QI am asking you if you knew 
that? 

ISAIt may have been said. It is 
not something 

16that I use very frequently in my work. I 
am not a 

17scientist. I am not a doctor. 

18QI don't want to — let me give you 
a Liggett 

19document that is in evidence that is marked 
as AS1297. 

201 will ask you to look at that document so 
the jury 

21can understand where we are going here. 

This is a 

22Liggett document. 

23Do you see that, sir, it was 
produced to us 
24by Liggett? 

25AYes. 
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IQAnd do you see that it is a memo 
to Mr. 

2Kensler. Do you see that, sir? 

3AYes, I do. 

4QAnd the subject is skin painting 
workshop. 

5Do you see that? 

6AUm-hum. 

7QDo you see that? 

8AYes. 

9QAnd I want to call your 
attention down here 

lOto — I want to make sure — find out — 
organ 

llspecific carcinogens, e.g., nitrosamines, 
are not 

12detected in skin assays. 

13AYes. 

14QDo you see that? 

15AYes, I do. 

IGQWere you aware at the time you 
were getting 

17ready to go to the FTC that those mouse 
skin painting 

18tests wouldn't even tell Liggett whether 
or not the 

19nitrosamines would cause additional 
tumors in mice? 

20ANo, I wasn't. 

21QAnd that was not disclosed — 
was that 

22disclosed in this document that was put 
together to 
23give to the FTC? 

24AWell, I wouldn't think so, no. 

25QNOW, when you began to work on 
the XA 
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Iproject, did some of the Liggett 
scientists tell you 

2that they had become very, very concerned 
about this 

Sincrease of oxides of nitrogen that was 
resulting from 
4adding in the nitrates? 

5MR. FERGUSON: Objection. Asked 
and 

Ganswered. 

7THE COURT: Sustained. 

8 BY MR. WEBB: 

9QWell, let me show you a document 
that is in 

lOevidence. I am going to give you now a 
document that 

Ills marked as State Exhibit 6057. I would 
just ask you 

12to look at the first page. And I will show 
you what 

ISpart of this document I want to talk to you 
about. 

14But this document I will put on the 
screen for the 
15jury here. 

IGThis is a document marked as 
Exhibit 6057 

17which is a document dated April 1, 

1975. Do you see 
18that, sir? 

19AYes, I do. 

20QAnd it is to Dr. Mold, do you 
see that? 

21AYes. 

22QAnd it is from this scientist 

A. G. 

23K-e-l-l-i-a-n-o-s, who you said you 
didn't know? 

24AYes. 

25QAnd Mr. T. B. Walker. Do you 
know Mr. 

05709 

IWalker? 

2ANo, I don't recall Mr. Walker 
either. 

3QIt says that the topic is the 
agenda for 

4discussion of plans for marketing a 
biologically 

5approveable cigarette. Do you see 
that? 

6AYes. 

7QWe will look at the first 
couple of 

8paragraphs. Just so you know what the 
document is, 

9the objective is to get into the market 
as soon as 

lOfeasible with a cigarette expected to be 
biologically 

1lapproveable. The meeting with ADL — that 
is Arthur 
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12D. Little; is that correct? 

13AYes. 

14Q— personnel is intended to 
assess our 

ISposition, foresee critical questions and 
plan action. 

16The purpose of this memorandum is to 
present the high 

17points of the makeup of the safe cigarette 
samples 

ISdeveloped and to delineate some of the 
possible toxic 

19hazards that need to be considered before 
marketing a 

20new product of the type under 
consideration. 

21Do you see that? 

22AYes. 

23QDo you agree that Liggett has a 
24responsibility to do that, before it puts 
a new 

25product into the market? 

05710 
lASure. 

2QWell, there is no doubt in your 
mind about 
3that, is there? 

4ANo. 

5QNow, if we go over — I am going 
to have you 

6go over to the page that says Bates stamp 
611 at the 

7bottom. I think it actually is page 5. 

It is hard to 
Bread on the Xerox. 

9AOkay. 

lOQThis document says — this 
Liggett document 

llsays, as indicated above, increased 
nitrate levels in 

12tobacco will result in increased amounts 
of oxides of 

13nitrogen in cigarette smoke. 

14Do you see that? 

15AUm-hum. 

16QThe very thing we are saying on 
this chart? 

17ARight. 

ISQSuch increase is considered to 
be detrimental 

19due to the acute — do you see that, 
acute toxicity, 

20of oxides of nitrogen and the possible 
formation of a 

21variety of nitrated and nitrosated 
products in the 
22smoke. 

23Do you see that? 

24AYes, I do. 

25QWith respect to acute toxicity 

of oxides of 

05711 

Initrogen, we have some advantage in that 
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most of the 

2oxides of nitrogen in smoke consist of 
NO, and NO is 

3about one-fifth as toxic as N02. 

4Do you see that? 

SAYes. 

6QThat is nitrogen dioxide? 

7AYes. 

8QN0 is nitrogen oxide, is that 
your 

9understanding? 
lOAThat is my understanding. 
llQAnd N02 is nitrogen dioxide? 

12ARight. 

13QIt says, nonetheless, the 
quantities involved 

14are far to great to make this advantage 
meaningful. 

15Do you see that? 

16AYes. 

17QNOW, if we go over a couple more 
pages we get 

18to this issue of nitrosamines. And the 
Liggett — the 

19Liggett scientists are telling Dr. Mold, 
aside from 

20speculation about formation of N- 
nitrosamines in vivo 

21— in vivo means in a live person? 

22AIn a human. 

23QIn a human, is that correct? 

24AYes. 

25QSo they are talking, aside from 

speculation 

05712 

labout the formation of nitrosamines in 
humans in the 

2air passages of the smoker, even beyond 
that he says, 

3we are gravely concerned about the 
possible level of 

4N-nitrosamines in the smoke prior to 
inhalation. Our 

Sconcern arises from the fact that several 
6N-nitrosamines have been found to be 
carcinogenic, 

7mutagenic or teratogenic toward laboratory 
animals and 

8the implications of similar effects in man 
is present 

9whether true or not. 
lOWe cannot with any reliability 
provide at 

llthis time a list of which are carcinogenic 
and which 

12are not, although there is some evidence 
for believing 

13any N-nitrosamine incapable of forming a 
hydroxymethyl 

14group adjacent to the amine nitrogen may 
not be 

15carcinogenic. 

16Do you see that? 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



17AYes. 

18QMy question, sir, did you have 
discussions 

19with scientists at Liggett about the 
nature or the 

20degree of their concern about this 
product using 

21increased nitrates, creating oxides of 
nitrogen, 

22creating nitrosamines and causing cancer, 
did you have 

23discussion with him about the depth, in 
this case, 

24their grave concerns? 

25ATruthfully, no. The only 

discussions we had 

05713 

Iwere the fact that the additional nitrates 
presented a 

2problem. They felt they had solved that 
problem, in 

3fact to the degree they resisted my 
recommendation 

4that we affirmatively disclose the addition 
of those 
5nitrates. 

6When I say — I talked with Dr. 

Mold about 

7this. I don't know the other gentleman. 

I talked 

8with the others. I never saw this 
document. This is 

9probably just before the period of time 
that they 

lOstart talking with me about the project. 

But 

llcertainly this document — your handing it 
to me a 

12minute ago is the first time I have seen 
it. I was 

13not aware of the depth of their concern, 

if that is a 

14fair characterization. 

15QLet me ask you this. You told us 

1 think in 

161979 at some point Mr. Greer told you that 
at that 

17time he did not want you to go have a formal 
meeting 

18with the FTC, is that correct? 

19AAt some point. Yeah, in the '79 
time frame, 

2 Oyeah. 

2 IQN 0 W — but you continued to work 
and did 

221egal work for Liggett up until 1986, is 
that correct? 

23AYes. 

24QAs far as whether this product 
would ever 

25have gone into the market, did you 

eventually become 

05714 
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laware that Liggett itself, its scientists 
had come to 

2the conclusion that this product was just 
too 

Sdangerous and that the scientists were 
recommending 

4you can't put it into the market? 
SATruthfully, no one ever expressed 
that view 
6to me. 

7QLet me show you a document that 
is in 

Sevidence. I will now hand you a document 
that is 

9marked as Defense Exhibit AS001301 in 
evidence. And 

101 would ask you to look at it. And I will 
put it up 

llhere for the jury. Let's go back and look 
at this 

12document together. This document is dated 
September 

1324th, 1984, is that correct? 

14AYes. 

ISQYou were still doing work for 
Liggett at that 

16time, according to your testimony, is that 
correct? 

17AYes. 

18QAnd this is a memo to a Mr. R. L. 

Kersey from 

19Mr. R. H. Wallack, W-a-l-l-a-c-k. 

20Do you see that, sir? 

21AYes. 

22QWere those Liggett scientists you 

had contact 

23with? 

24AI don't remember Wallack, but I 

remember 

25Kersey. 
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IQLet's see what they are saying 
about this 
2product. 

3It says, some concerns regarding 
high nitrate 

41evel in XA cigarettes. Do you see that? 
5AYeah. 

6QSo they are talking about the 
subject matter 

71 am asking you about, you understand that? 
8AYes. 

9QIt says here that recent 
literature 

lOreferences have created some concerns 
regarding the 

llhigh nitrate levels in the XA product. 

These 

12published studies may be brought to bear 
against 

13Liggett & Myers should the product be 
marketed in the 
14future. 
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15Do you see that, sir? 

16AYes. 

17QNOW, let's just look at number 1 - 

18MR. FERGUSON: Your Honor, I 
object. I am 

19assuming he is trying to refresh the 
witness's 

20recollection, since he didn't have any. I 
think the 

21proper thing to do is show him the document 
and see if 

22it refreshes his recollection, rather than 
showing it 
23to the jury. 

24MR. WEBB: This document is in 
evidence. 

25MR. FERGUSON: For the purposes of 
05716 

Irefreshlng, I think it is the improper way 
to do it. 

2THE COURT: Overruled. 

3 BY MR. WEBB: 

4QIt talks about these — do you see 
where this 

Sscientist is talking about certain 
scientific 

Gliterature that is raising questions about 
cigarettes 

7with high nitrate levels? 

8You understand the issue? 

9AYes. 

lOQIt says a paper published by D. 

Hoffmann. 

llNow, did you — on the work that you did 
for Liggett, 

12did you come to know of a Mr. Dietrich 
Hoffmann who 

13was a renowned researcher in the area of 

smoking and 

14health? 

15AI knew of his name, yes. 

16QIn fact, I believe — did some of 
his 

17materials get put into this exhibit to go 
to the FTC? 

18ANO. 

19QSo you are not doubting Dr. 

Hoffmann as being 

20a very well-known smoke researcher? 

21AOh, no. 

22QIt says, a paper published by D. 

Hoffmann, et 

23al., Carcinogenesis, London, it gives some 
cites 

24there, gives smoke data on cigarettes to 
which 

25elevated levels of nitrate, as sodium 

nitrate, have 

05717 

Ibeen added. These data show, as expected 
from other 

2earller published work, lower yields of 
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tar, nicotine 

3and benzapyrene, a measure of PCAH 
content. 

4Do you see that? 

SAYes. 

GQHowever, he suggests that higher 
levels of 

7oxides of nitrogen and N-nitrosamines may 
increase the 

Scarcinogenic potential of whole smoke. He 
thus 

9recommends that the nitrate content 
of tobacco 

lOproducts should be reduced. 
llDo you see that? 

12AUm-hum. 

13QNOW, do you agree with me, Mr. 

Meyer, and I 

14know you are a lawyer, not a scientist, do 
you 

ISagree with me if the XA product, because it 
increases 

16nitrates, is going to actually increase the 
risk of 

17cancer, you would not recommend to Liggett 
that they 

18put that product into the marketplace, 
would you? 

19ANo. 

20QIt goes on to say here, a 
publication by 

21Vello Norman. It says he is at Lorillard. 
22Do you see that? 

23AI see that. 

24QInteresting. Actually Velio 

Norman had been 

25at Liggett, had he not? 

05718 

lAYes. If that's the same Velio. I 
don't know 
2too many Velios. 

3QThere are probably not too many 
Velio Normans 

4working for the tobacco industry. 

5AProbably not. 

GQVello Norman is the person listed 
on the 

7patent as the inventor of the XA 
technology? 

8AOne of them. 

9QOne of them? 
lOAYes. 

llQLet's see what he as the 
inventor is 

12now saying in 1984. It says a 
publication by Velio 

13Norman — did you understand he had left 
Liggett and 

14gone to Lorillard at some point in time? 

15AI knew that he had gone to 

another 

1Gcompetitor. I did not — I see it was 
Lorillard. I 
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17actually thought it was Brown & 

Williamson at some 
1Spoint. 

19QWell, at least this says 
Lorillard. 

20Lorillard, and it goes on, he 
talks about a 

21publication, gives the effect of added 
nitrate, as 

22magnesium nitrate — I think that is the 
form that was 

23actually being used by Liggett, magnesium 
nitrate — 

24AYes, it was. 

25Q— in the XA technology, is that 
correct? 

05719 
lAYes. 

2QThe effect of added nitrate as 
magnesium 

3nitrate on delivery of increased levels of 
oxides of 

4nitrogen and hydrogen cyanide in cigarette 
smoke. 

5These authors not only measured NO, 
nitrogen oxide, in 

Gmainstream smoke, but also in sidestream, 
and reported 

71evels of five to ten times that found in 
mainstream. 

8With the present public concern about 
secondhand 

9smoke, this may be a problem and we should 
plan on 

1Odetermining sidestream levels for our 
product. 

llDo you see that, sir? 

12AYes, I do. 

13QNOW, I want to know, back in 1978 
when you 

14were getting ready to go to the FTC 
and trying to 

15convince the FTC to allow the 
marketing of this 

IGproduct, did you have any information that 
you were 

17going to call to the attention of FTC that 
the 

18sidestream smoke — that means the smoke 
that other 

19people are going to breathe, is that 
right? 

20AYes. 

2IQSidestream means the smoke coming 
off the end 

22of the cigarette, sometimes called 
secondhand smoke? 

23AYes. 

24QDid you have any information that 
the 

25secondhand smoke or sidestream smoke that 

other people 
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laround someone smoking this palladium 
cigarette, the 

2XA cigarette, that they might be 
encountering five to 

3ten times the amount of nitrogen oxide as 
found in 

4mainstream smoke? 

5 ANo, not that specifically. In 
fact, it was 

Gactually quite different than that. I 
looked at two 

7things. I looked at the introduction and 
I looked at 

Sthese charts. The hydrogen sulfide, which 
is in this 

9family, hydrogen cyanide, et cetera, was so 
much lower 

lOwith the XA cigarette that hydrogen cyanide 
reference 

llis puzzling to me. What it does underscore 
to me, 

12very honestly, is when we first tossed 
these booklets 

13into the FTC, and they then called the 
health 

14authorities, that not only competitors but 
the 

ISAmerican Cancer Society, everybody was 
going to start 

16to come in and really tear at this 
technology. 

17And the fact that Velio Norman, 
who is very 

ISmuch involved in the technology, is now a 
naysayer, or 

19critical, only underscores my belief, you 
know, that 

20that process was going to be a crucible — 
a crucible 

21process as to whether this technology made 
any sense 
22or not. 

23Now, in 1984 I was not aware of 
this 

24document, I was not aware that Velio was 
doing these 

25sorts of the things. It makes me believe 

that I was 

05721 

labsolutely right in my analysis back in '78 
saying 

2that this was really going to be a crucible 
period for 
3this technology. 

4QBy the way, in that same document 
you are 

5telling the jury about where you talk about 
the 

Gcrucible test of vetting, you also said in 
there you 

7actually thought this product might have 
health 

8beneflts for people? 
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9AHonestly, everybody I talked to, I 
mean 

lOeverybody I talked to said that to me. 

No one — I 

llmean, I feel like maybe I was in the 
dark. But the 

12fact is everybody I talked to all said 
that it was 

ISgoing to be the biggest thing since 
sliced bread, 

14depending on whether you like sliced 
bread. 

ISQAre you now learning in this 
courtroom, as we 

161ook at these documents, that maybe it 
wasn't going to 

17be the second coming of sliced bread? 

18MR. FERGUSON: Argumentative. 

19THE COURT: Sustained. 

20THE WITNESS: It — 

21THE COURT: Excuse me. No 
question is before 
22you. 

23THE WITNESS: No question. This 
is a 

24different role for me. 

25 BY MR. WEBB: 

05722 

1 QLet's go on and look at what is 
said in this 
2document. 

3This scientist at Liggett, Mr. 

Wallack, it 

4says Philip Morris has been issued a number 
of patents 

5or methods for denitrating tobacco, 
specifically in 

6the preparation of reconstituted sheets for 
tobacco 
7use. 

8Now, this is what Dr. Farone told 
the jury 

9about last week, about Philip Morris was 
trying to get 

lOnitrates out of cigarette smoke. Did you - 
- did you 

llknow back at that time in 1978, 1979 — did 
anyone at 

12Liggett tell you that at the same time 
while Liggett 

13was adding nitrates into tobacco, other 
companies were 

14trying to take it out in order to make 

cigarettes 

15safer? 

16 AActually we had a discussion, 
because 

17interestingly enough the comparative test 
was always 

18Marlboros, because that was the number one 
cigarette, 

19and there was discussions about the fact 
that Philip 


http://legacy.library.ucsf^du/tEd/eoiiG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



20Morris was in fact trying to reduce the 
levels in 

21Marlboro, because I think — as I recall, 
Marlboro 

22were actually higher than the XA 
cigarette. And here 

23is the number one cigarette with higher 
levels than 

24the XA project. And I was told 
specifically that 

25Philip Morris was working on reducing those 
levels. 

05723 

IBut that is now in 1978, remember. That is 
not '84 . 

2QThat's fine. I am talking about 
1978 . 

3When you found out that another 
cigarette 

4company was actually trying to get nitrates 
out of the 

5cigarette to make it safer, did that at 
least cause 

6you to pause and hesitate and say to 
yourself, why is 

7Liggett adding it in if someone else is 
trying to get 
8it out? 

9ATruthfully, it convinced me I was 
right. I 

lOwas the person telling them they couldn't 
do it the 

llway they were trying to. It made me more 
concerned 

12than ever that they disclose exactly what 
they were 
13doing. 

14QDisclose to anyone who bought it 
increase in 

15the oxides of nitrogen may be a health risk 
for them? 

16AYes. 

17QBy the way, when you told Liggett 
that if you 

18are going to sell this product you are 
going to have 

19to actually warn people of the fact that 
you are 

20adding these nitrates in and creating all 
these oxides 

21of nitrogen, it will be dangerous — 

22AMay. 

23QMay be dangerous to yourself. 

24Did Liggett tell you they might 
have trouble 

25selling that product to smokers? 

05724 

lALiggett thought that they were 
going to sell 

2more cigarettes than the world could 
produce palladium 
3for them to produce. 

4QWe will — I will get to that a 
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little bit 

Slater. Let's go on and finish this 
document. 

6It says, recent papers have 
indicated a 

7growing concern for levels of 
nitropolycyclic 

Saromatics in air pollution, automotive 
exhausts and in 

9tobacco smoke. Many of these nitro PCAH 
compounds 

lOhave been determined to be highly 
carcinogenic, often 

llmore so than the parent PCAH. It says, we 
have not 

121ooked for this class of compounds in our 
smoke 

ISfractions, and I would expect them to be 
present to 

14suggest — I'm sorry, but I would expect 
them to be 

ISpresent to a greater extent in the higher 
nitrate 

IGcigarette smoke. I suggest that we do some 
studies on 

17the extraction, identification and 
quantification of 

ISthese compounds in our smoke fractions. 

19Do you see that? 

20AYes. 

2 IQN 0 W, you just told the jury a 
moment ago that 

22you understood Liggett had already done some 
type of 

23fractional analysis of the PCAHs in order to 
determine 

24that it was reducing, or somehow the quality 
of the 

25PCAHS was better in the XA product? 
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lAThey clearly had done some. I 
mean, they 

2evidently, according to this scientist, had 
not done 

3this specific one, but they clearly had done 
some, 

4because I saw those — I saw those papers at 
the time. 

51 didn't understand them completely. But 
that goes 

6back to whether or not it is the PCAH 
level or the 
7character of the PCAHs. 

8QAnd this memo is suggesting in 
1984 that the 

9character of the PCAH in this cigarette 
may actually 
lObe worse for humans? 
llAIf this fellow is right, there is 
another 

12issue of whether or not this particular 
nitro PCAH 

13compound has been properly identified and 
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has been 

14measured in the XA project. 

ISWhat astonishes me about this, 
in 1984 I am 

IGsurprised they even had — unless they have 
were doing 

17this for the record, I am surprised they 

even had any 

ISactivity on XA at all. 

19QActually — you can see from this 
document 

20Liggett in 1984 is still pursuing the XA — 
the 

21project? 

22AApparently. 

23QYOU didn't know that? 

24AI think I testified I did not know 
what 

25happened to this project after my direct 
involvement. 
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IQHere is what I want to ask you. I 
take it, 

2by the way, this man who is a scientist who 
states 

3here in this Liggett document that he 
actually expects 

4this particular component of PCAH to be 
higher in the 
5XA cigarette — 

6AHe expects that in a high nitrate 
cigarette 

7you might see more of that nitro PCAH 
compound. 

8QWe know the XA was a high nitrate 
cigarette? 

9AThat's right. 

lOQAnd so this problem is raising a 
question as 

llto whether these PAHs that were being 
reduced — even 

12the PAH reduction may be creating another 
problem in 

13this product. At least that's what this 

scientist is 

14saying? 

ISARight. And the reason I am having 
trouble 

16with this is, I know that I see at the time 
that 

17Marlboro is higher in nitrates than the XA 
project, 

18and if that is true — and I'm not sure that 
I accept 

19that as true or accept this as true. It 
would mean 

20Marlboro, which is the number one cigarette, 
is more 

21dangerous than the XA project, and this is 
all 

22premised on whether the XA would sell. They 
are all 

23saying it will sell. 
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241 am saying you can't sell it 
without add — 

25when you add nitrates without disclosing, 

even though 

05727 

lit is lower in nitrates than the number one 
cigarette. 

2QNow that you see that, does this 
cause you to 

3pause and hesitate on your conclusion it 
might have 

4had health benefits? 

5AIt might have been the number one 
cigarette, 

6but it does make me wonder about these other 
issues 

7that were not discussed at the time. 

8QI take it as a lawyer you did not 
want to be 

9part of any plan to get the FTC to allow 
Liggett to 

lOmarket a cigarette that in fact would be 
more 

lldangerous for people? 

12AI wanted to do exactly the 
opposite. I 

13wanted to make sure that before this product 
went to 

14market everybody had a shot at it. 

15QLet's see what this scientist 
concludes on 
16the next page. 

17This Liggett scientist. Dr. Wallack 
says, all 

18of these references point toward the 
desirability of 

19reducing the levels of nitrate in tobacco 

intended for 

20a smoking product. 

21Do you see that? 

22ASure. 

23QThat's the exact opposite of the 
XA 

24cigarette? 

25AWell, as you pointed out, the XA 

doesn't work 

05728 

lunless you add nitrate. 

2QSo this is the exact opposite? 

3AYes. 

4QHe goes on to say, and I believe 
we should 

5give serious thought to the ramifications 
of 

Gintroducing such a product. 

7AYes. 

8QYou did not know that back in 
1978 when you 

9were going to go to the FTC, did you? 
lOADid not know — 
llQYou did not know — strike the 
question. 

12Back in 1978, when you were 
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going to go to 

13the FTC, were you aware of any Liggett 
scientist that 

14was suggesting that it is crazy to 
increase nitrates, 

15we should be going the other direction? 
I 6 AN 0 , I certainly wasn't aware of 
it. 

17QNOW, we saw in that one memo — 
so the jury 

1 Sunderstands, the problem with adding 
nitrates doesn't 

19stop with NO, oxides of nitrogen. Adding 
nitrates 

20 also increases nitrogen dioxide, is that 
correct? 

21AYes. 

22QAnd you were aware when you were 
— when you 

23were working on this project, you were 
aware that 

24nitrogen dioxide is very toxic and can 
cause cancer? 

25AProbably. 

05729 

IQWell, let me show you a document, 
then. 

2AYou said I was aware. 

3QI am asking you if you were aware 
and you 

4said probably. 

5AI said probably. But I don't 
recall a 

Gspecific discussion about nitrogen 
dioxide. 

7QYou don't remember that. Didn't 
you expect 

8 or want Liggett to at least tell you about 
all the 

9potential dangers of this product that you 
were going 

lOto go talk to the FTC about? 

IIAI did expect them to have a 
discussion with 

12me. And I thought that disclosure of the 
nitrates 

13that were being added in the process 
would lead to 
14that debate. 

15And you are asking to a 
specificity level 

16that it would be unfair for me to suggest 
that I sat 

17around with these guys and talked about 
nitrogen 

ISdioxide, as opposed to nitric oxide, or 
any of the 

19other compounds of nitrogen. It was 
just a general 

2Odiscussion. When I say probably, there 
was probably a 

21discussion of nitrogen dioxide, but I 
don't really 
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22have a recollection of that. 

23QAnd I recognize that you were 
taking 

24information that was given to you by your 
client, but 

25as a lawyer you have an obligation 

yourself to inquire 
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Ito underlying information that your client 
may not be 

2providing you, is that fair to say? 

3ASure. To the extent that I 
understand that 

4the problem, yes, that's right. 

5QBefore you went to the Federal 
Trade 

GCommission and tried to become an advocate 
for this 

7product, did you think you had an obligation 
to look 

8into the science, at least to understand 
what the 
9dangers are? 

lOACounsel. Advocate for the product 
is unfair. 

IlWhat I have tried to say in a thousand 
different ways, 

121 was an advocate for them looking carefully 
at what 

13was presented here, so that we could have a 
discussion 

14about whether or not the FTC would object 
to this 

15product going to market. Big difference. 

161 wasn't an advocate for the 
product. I was 

17an advocate for a process. A process in 
which we vet 

ISthis subject fully and see whether or not 
it can go to 

19market. And that's why, when you read 
these memos, I 

20hope you see, when I say to someone who has 
already 

21got a planned promotional campaign, and 
when I say to 

22executives who expect the product on the 
market in 

23January of '79, that you can't do it, that 
I am not an 

24advocate for the product, I am an advocate 
for the 

25process. And there is a big difference to 
me. 

05731 

IQAs far as the product is 
concerned, Liggett 

2recognizing that the nitrates are a huge 
problem, they 

3tried to solve the problem by creating a 
new filter, 

4is that correct? 

5AThat's my understanding. 
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6QBut you learned that filters only 
can do so 

Imuch after you increase nitrates that much, 
is that 
Scorrect? 

9AWell, that's right, I think. 
lOQOkay. Let me show you a document 
that is in 

llevidence. I will hand to you what is marked 
as State 

12Exhibit 6056 in evidence. I will show it to 
the jury. 

13This is a Liggett memo, is that 
correct, sir? 

14AYes. 

ISQAnd I think the date is twelve — 

December 8, 

161975, sir. 

17Do you see that? 

ISAYes. 

19QAgain, this is to Dr. Mold by 
scientist Velio 
2 ONorman. 

21Do you see that? 

22AYes. 

23QI am going to just show you — the 
subject 

24matter, at least on the first page, he is 
talking 

25about what kind of compounds can we 

selectively 
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Isubstantially eliminate from smoke in light 
of what we 

2know about smoke chemistry and filtration 
mechanics? 

3Do you see that? 

4AYes. 

5QI want to turn to the next page. 

I want to 

6talk about these — the two products that 
we have been 

7talking about, nitric oxide — the nitric 
oxide and 

Soxides of nitrogen are the same, do you 
understand 
9that? 

lOAI'm sorry. I didn't hear your 
question. 

llQYou understand that oxides of 
nitrogen, NO, 

12is the same as nitrous oxide? 

13AYes. 

14QI want to look in here — it 
says, if we are 

15talking about the oxides of nitrogen, says 
relatively 

16moderate concentration in smoke, however 
the 

17concentration is a function of the nitrate 
level in 

18the blend. We have other reasons for 
wanting to 
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19elevate the blend nitrate content. 

20And he cites the Biores test 
project, do you 
21see that? 

22AYes. 

23QThat was another name for the XA 
project, 

24wasn't it? 

25AYes. 

05733 

IQHe says, and hence, NO 
removal assumes 

2considerable importance. We have 
some selective 

3filters for NO, however none are more 
than fifty 

4percent efficient at present. 

5AYes. 

6QAnd it goes on to talk about 
nitrogen 

7dioxide, which is also created by these 
nitrates, is 
8that correct? 

9ARight. 

lOQNitrogen dioxide, he says, low 
concentration 

llin smoke, and it is difficult to assess 
analytically 

12just how much is there because of its very 
reactive 

13nature. It could be a problem in high 
nitrate blends. 

14Recognized as a very toxic material and has 
15implications in carcinogenicity. 

16Do you see that? 

17AYes. 

ISQLittle work has been done on it, 
apart from 

19its co-occurrence with nitrogen, NO. NO is 
converted 

20slowly to N02 in air. This is potentially 
a fruitful 
21area for work. 

22Now, my question is, when you 
began to work 

23on this project, the XA project, were you - 
- did 

24anyone at Liggett discuss with you their 
view as to 

25whether they would be able to develop an 

effective and 

05734 

Isafe filter, that whatever removed or 
reduced the 

2nltrates down to, let's say, an 
insignificant level in 
3the smoke? 

4 ANo, I can't answer the question 
quite that 

5way because there was a lot of discussion 
about the 

6fact that they could reduce the level of 
nitrates, but 
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7it would only be to a level comparable to 
the leading 

Sbrands. And what this does — and, again, 

I hadn't 

9seen this document, I mean, in years. I 
don't know — 

lOit says my name on it. I guess I saw it in 
September. 

llBut what I thought at the time, and 
you think 

12about these subjects twenty years later — 
and I use 

13this illustratively. What I was always 
impressed with 

14was when you went through this list of 
contents, and I 

ISdidn't remember the nitrogen dioxide 
discussion 

1Gspecifically, but I always remember 
the hydrogen 

17sulfide discussion. Because hydrogen 
sulfide was 

ISdescribed as something that really hadn't 
been a lot 

19of focus on but that it was incredibly 
toxic. 

20So you — when you look at what 
happened 

21with the XA project, what happened to 
hydrogen 

22sulfide, it is so much lower than the low 
tar 

23cigarettes in the top ten brands, it was 
the sort of 

24thing in my mind always sort of underscores 
why 

25everybody was excited. Nobody knew exactly 

what the 
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Icigarette did or didn't do. 

2It probably did some things that 
were poorer 

3than the conventional brands. It reduced 
tumors, 

4arguably, but then you got to something 
like this on 

5hydrogen sulfide and it looked like it was 
a 

Gbreakthrough product. And that's why I was 
an 

7advocate for the process. Let's see what 
it does and 
Sdoesn't do. 

9And when you take things like this 
— and I 

10am trying to agree with you. Obviously 
there are 

llproblems with the XA, or there were 
potential problems 

12that had to be addressed. And to answer 
your question 

13specifically, the filter technology was 
only described 
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14as something that would get it down to 
barely 

ISacceptable levels. And they were shooting 
to get it 

IGlower than a Marlboro. 

17QWell, in fact when Liggett decided 
to find a 

ISfilter that could reduce the nitrates down 
to even 

19that level, they had to use another toxic 
compound 

20called cobalt in the filter, didn't they? 
21AI think at one time they played 
with that, 

22yes. 

23QLet's talk about that. So 
Liggett, in order 

24to get the nitrate level down — by the 
way — strike 
25that question. 
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ISo the jury understands, Liggett 
never had 

2actually developed an XA cigarette, it 
kept 

3experimenting with different formulations 
of what the 

4cigarette might look like some day, is 
that correct? 

5 AWell, the cigarettes that I 
described, I 

6guess yesterday, that I smoked, I thought 
were what 

7they had finally decided upon. These are 
the ones 

Sthat I couldn't distinguish between a 
Marlboro. The 

9reason they use Marlboro, it wasn't to 
pick on Philip 

lOMorris, it was because it was the number 
one 

llcigarette. The fact is I thought that was 
the final 

12production cigarette. I thought at one 
point they had 

13produced a million or so of those 
cigarettes, so that 

141 would have those cigarettes to give to 
the trade 
IScommission. 

16They expected that some of the 
people who 

17smoked at the trade commission would 
actually try the 

IScigarette. So in addition to this booklet, 
I would 

19bring them a carton of cigarettes or two. 

I thought 

20they had — counsel, I thought they had a 
final 

2Icigarette. 

22 QWasn't Liggett still fooling 
around with the 
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23formula in 1984? 

24MR. FERGUSON: Objection. 

Foundation. 

25THE WITNESS: I don't know the 
answer to 
05737 
Ithat. 

2THE COURT: Sustained. 

3 BY MR. WEBB: 

4QLet me stick with the filter for 
a minute. 

5If I need to show you some documents, I 
will. I want 
6to see what you remember. 

7Do you recall when you were 
working on this 

8XA project that when Liggett decided to 
develop a 

9filter that would try to address the 
nitrate problem, 

lOthat the filter it eventually developed 

had cobalt in 

Hit? 

12AI remember a discussion of that. 

13QAnd do you remember a discussion 
that cobalt 

14itself is another toxic substance? 

15AYes, I remember that. 

16QIn fact, do you remember that the 
Liggett 

17patent, the patent we looked at where 
Liggett had 

18developed the XA technology, the patent 
stated on its 

19face that cobalt was too toxic and not 
recommended to 

20be used in the XA technology? 

21AI remember that. 

22QDid it strike you as odd that 
Liggett, in 

23trying to solve the nitrate problem, then 
added cobalt 

24into the product which the patent said was 
too toxic? 

25AWell, it didn't strike me as odd, 

because 

05738 

Iremember the patent is based on the 
addition of 

2another toxic metal, and that is palladium. 
In other 

3words, if it takes that kind of catalytic 
activity in 

4order to achieve a result, it didn't 
surprise me. But 

5it underscored, once more, the importance 
of this 

Ginhalation testing and any other testing 
that it might 
7have been engulfed in. 

8QBy the way, all that material you 
were going 

9to take to the FTC, does that — did 
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Liggett do any 

lOtesting of the cobalt filter, do you know? 
llANo. And I don't know the answer 
to the 

12Southwestern Institute's final report. I 
had been 

13told — I can tell you, I had been told at 
the time 

14that the final inhalation studies would 
give us trace 

ISmetals or trace materials on all of these - 
- on all of 

16these issues, palladium, cobalt, et cetera. 
I don't 

17know whether or not they in fact did. That 
report I 

ISremember being — I remember being shown 
that report 

19sometime well after I was not involved. 
Maybe '81 or 

20'82. But I don't remember that. 

21MR. 

WEBB: I will stop. 

22THE 

COURT: We will take a 

break. We will 
23see you at 1:30. 

24 

(Luncheon 
recess.) 

25 

05739 

1 

(Afternoon 
session.) 

2(Jury 

not present.) 

3MR. FERGUSON: Your Honor, we 
mostly wanted 

4to give you a heads up. Mr. Meyer is 
available 

5through the rest of today. He is a board 
member of 

6the Hockey Hall of Fame. He has meetings 
he is 

7irrevocably committed to Monday and 
Tuesday. Mr. Webb 

8doesn't have an objection if Mr. Meyer 
needs to be 

9recalled sometime after Monday and 
Tuesday, we can 
lOwork that out. 

Ill wanted to let the Court know 
that. And I 

12was hoping we could get some kind of 
indication of the 

131ikely time the rest of this would take. 
14MR. WEBB: I will do everything I 
can to 

15finish this afternoon. I just sat down 
over the lunch 

16hour and went over the areas I have to go 
through. I 
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17still have a fair amount to go. I told 
Mr. Ferguson 

ISbefore the break I was roughly estimating 
an hour and 

19a half. I may be off. It may be two 
hours. I have 
20taken areas out. 

211 told Mr. Ferguson if we don't 
finish today 

22with the complete examination, I 
understand the 

23courtesy the witness, Mr. Meyer, needs, 
and bringing 

24him back on Wednesday or Thursday of next 
week, I can 

25work that out with Mr. Ferguson. 

05740 

IMR. FERGUSON: I haven't asked 
Mr. Meyer his 

2availability on those dates. I would like 
to get him 

3finished today, if we possibly can. 

4THE COURT: Let's find out if 
there is an 

5issue. It sounds like there is a 
significant 

Gpossibility that we won't get him finished 
today. 

7What is your availability next 
week? 

8THE WITNESS: I will be in 
Toronto, your 

9Honor. I think it is fair to say — I 
know that 

lOWednesday doesn't work. My question 
would be 

llThursday. And I can look at that. I am 
supposed to 

12be in Philadelphia and New York. If I 
have to come 

13back, I will make arrangements to come 
back at your 

14direction. And Thursday is a possibility, 
perhaps the 

15next week. I think the next week may be 
Thanksgiving 

16week, and that may be a problem. If I have 
to be on 

17cross for that long, I will do what I can 
to give them 

ISsome alternative dates. 

19THE COURT: One day is more than 
enough. 

20What's your position? 

21MR. WEBB: I was going to say, the 
thought 

22struck me, if we get started and things go 
well and we 

23are down to — we have to go like an extra 
half hour 

24today to finish him, if you your Honor 
wants to do 

25that, and the State wants to, I am not 
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opposed to 
05741 

Ithat. That may not be acceptable to the 
jury. 

2THE COURT: We will go a half 
hour. What you 

Shave outlined may require more than that. 
4What is the total expected cross- 
examination, 

5if any, of the other defendants? 

6MR. McCORMICK: For my clients I 
would 

7expect — obviously, I will wait and see 
what Mr. Webb 

Sdoes and where we are at the end of his 
examination to 

9see what we will do. Under the most 
expansive 

lOinterpretation it would be a half hour. 
And I believe 

llactually it will be considerably less. 
12THE COURT: Others? 

13MR. KACZYNSKI: Your Honor, as of 
right now 

14R.J. Reynolds doesn't have any questions. 
15MR. SCHIFFERMAN: None from 
Lorillard at this 
16time. 

17THE COURT: Okay. Let's get 
started. And I 

IShope we can conclude this afternoon. 

19We do have the issue of the scope 
of the 

20cross as related to the warnings for the 
2ladvertisement. You suggested that we do 
that at the 

22afternoon break, but here we are. 

23If you are ready to go — I 

understand there 

24won't be more briefing. 

25MR. McDermott: The only point I 
would make, 

05742 

lyour Honor, that is the jury's time. We 
can do it 

2when the jury is on break, if that is 
satisfactory. 

3We can do it now if you like. 

4THE COURT: It is, but we have 
other people, 

5including the reporter. I don't know if 
there is a 

Gbackup here for the reporter. I am 
content to wait 

7for the break and see if we can focus it 
and maybe 

Stake a shorter break. 

9Let's go ahead and get the jury 
working. 

10(Jury present.) 

IITHE COURT: Please continue. 

12MR. WEBB: Thank you, your 
Honor. 
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13 BY MR. WEBB: 

14QMr. Meyer, I want to pick up 
where we left 

ISoff right before the lunch break. I was 
asking you 

16about the issue that Liggett, in order to 
try to deal 

17with this nitrates problem, we had 
established that 

ISyou recalled Liggett had developed a filter 
that used 

19cobalt, is that correct? 

20AYes. 

21QIn connection with you going to the 
Federal 

22Trade Commission and doing work for Liggett 
in 

23connection with the Federal Trade 
Commission, did any 

24scientist, or anyone from Liggett ever tell 
you that 

25Liggett at one point in time had determined 

that 

05743 

Icobalt was too toxic to be used in a 
cigarette 
2product? 

3AI recall some discussion of that. 

I mean, 

4how specific I can't say. 

5QWhen you learned this issue — 
strike that 
Gquestion. 

7Did you also learn that because 
cobalt was 

Stoxic, that Liggett was concerned and 
worried that the 

9cobalt would then be transferred into the 
smoke that 

lOwould be inhaled into human lungs if they 

smoked the 

llproduct? 

12AI can't answer that question. That 
is more 

13specific than my recollection. 

14QWell, first of all — I am going to 
show you 

15a document so we can discuss the issue. I 
am going to 

16now give you what is in evidence as State 
Exhibit 

176057. It is a long document. And I only 
want to talk 
ISabout one page. 

19Just so the jury sees what I have 
shown you, 

20this is a document, which I think I showed 
you 

21earlier, it is a memo to Dr. Mold by these 
two other 

22scientists at Liggett, dated April 1, 1975. 
And it is 

23about the agenda for discussion of plans for 
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marketing 

24a biologically approveable cigarette. And 
we read off 

25the first paragraph this morning. 

05744 

IDo you remember that? 

2AYes. 

3QNow, the page I want to go to that 
talks 

4about the filter is page 6. If you will go 
to page 6 

5of this document that is marked as State 
Exhibit 6057 . 

6Let's see what the Liggett scientists say 
about this 
7fliter. 

8It says here, the filter, which we 
will 

9expect to use to trap oxides of nitrogen, 
will contain 

lOsalcomine. Salcomine is a complex of cobalt 
— and I 

llwon't attempt that word, but you see it 
there? 

12AYes. 

13QAnd may itself give us a problem. 

Since 

14salcomine is a powder, some transfer of 
salcomine into 

15the smoke is likely, according to these 
scientists. 

16Do you see that? 

17AYes. 

18QWe cannot at this time provide 
data for the 

19transfer of salcomine or cobalt into the 
smoke. 

20Do you see that? 

21AYes. 

22QNOW, do you remember at the time 
you were 

23going to go talk to the FTC, do you 
remember being 

24told by Liggett that another problem that 
we have to 

25deal with and we ought to tell people 

about is that if 

05745 

Ithe cobalt seeps into the smoke, and then 
into the 

2humans lungs, that that could be another 
health 
3problem. 

4Did you have any discussions 
about that? 

5AI actually thought we talked 
about that this 

Gmorning. My only recollection is that 
there was going 

7to be a report — an eventual report from 
the 

8Southwest Institute on whether or not 
trace 
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9indications of cobalt showed up in the 24- 
month 

lOinhalation study. There was some 
discussion, but I 

lldon't have any more recollection than 
that. That 

12problem was going to either be addressed 
positively or 

ISnegatively in the Southwest Institute 
report. 

14QWell, the report that Liggett 
gave you to 

ISpresent to the FTC, the collage of 
documents that are 

16part of State Exhibit 4061. Is there 
anywhere in all 

17these documents — did Liggett disclose in 
these 

ISdocuments at least a problem? 

19ANo, I don't think so. 

2 OQD 0 you think that is something 
the Federal 

21Trade Commission or the public health 
community should 

22know about as far as vetting and 

discussing the 

23dangers of this product? 

24AYes. The answer is yes. 

25QI want to come to the end of the 

nitrate 

05746 

Istory. Am I correct, sir — did you 
eventually learn 

2that over the next several years — strike 
the 

Squestion. 

4Sometime in 1979, I believe, you 
testified 

5Mr. Greer told you not to go to the FTC at 
that time? 

6AIn a formal way, yes. 

7QYou said he called you on the 
telephone? 

8AHe told me not to go formally. 

9QNot to go formally to the FTC? 

1OARight. 

llQBecause you already had some 

informal 

12contacts? 

13AYes. 

14QNOW, my question is, after that 
you continued 

15to work for Liggett up until 1986? 
16ASometime, '86, early '87 perhaps. 

17QDid you learn and have 
discussions with 

18Liggett personnel and learn that Liggett, 
after they 

19told you not to go to the FTC, that 
Liggett continued 

20to test different versions of the XA 
cigarette and 

21still could not solve the nitrate problem? 
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22ANo. The only discussions I had 
about the XA 

23project that I recall were with Mr. Greer 
before his 

24death. I don't recall that. 

25QLet me show you a document that 

is in 

05747 

levidence. It is — it is Defense Exhibit 
AS001299. 

21 am going to hand it to you. I don't 
think you have 

3seen this one before, Mr. Meyer. And I am 
going to 

4put this on the screen for the jury. 

5This document is dated May 4th, 

1984, is that 
Gcorrect? 

7AYes. 

8QNow, if we look at this document, 
it is a 

9document to a Mr. Montague from, I believe 
it is Dr. 

lOHilliard and Dr. Wallack. 
llDo you see that? 

12AYes. 

13QWere those scientists at 
Liggett? 

14AWell, we saw Dr. Wallack's name 
on another 

15memorandum. I don't know Montague and I 
don't know 
1GHllllard. 

17QIn any event — this is 1984. 

They are 

18talklng In this memo about a 
timetable, status on 
19project XA. The front page I am 
talking about. 

2 OARlght. 

21QDo you see that? 

22ARlght. 

23QNOW, what I want to call to 
your attention 

24is, in this document here they start 
right in the 

25first paragraph, under Product 

Development, In May of 

05748 

11984 Liggett is saying the following. 
Cigarettes in 

2the seven to eight milligram tar range, 
and then they 

3put in parentheses 85 and 99 mm, have been 
developed 

4that deliver acceptable taste properties. 
However, 

5the oxides of nitrogen, NO, in smoke are 
quite high. 

6In the case of the 85 mm prototype — now, 
a prototype 

7is simply an experimental cigarette, is 
that correct. 
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8sir? 

9AYes. 

lOQIn the 85 prototype, NO, oxides of 
nitrogen, 

llis 61.5 percent higher than the average 
delivery of 

12eleven commercial products, and in the 99 
mill — 

ISwhatever, mm, prototypes, nitrogen of oxide 
is 107.22 

14higher than the average delivery of seven 

commercial 

15products. 

IGDelivery of nitrosamines and PCAHs 
are not 

17presently available. 

18Now, do you see that, sir? 

19AYes. 

20QNOW, does that indicate to you 
that even as 

21of 1984 it appears that Liggett has still 
not solved 

22the problem of the nitrates being too high, 
creating 

23too many oxides of nitrogen in the 
cigarette smoke? 

24ANo, that is not what it indicates 
to me. It 

25indicates to me that the situation is 

essentially the 
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Isame in '84 as it was back in '78 or so. 

And that is 

2— and I believe this to be the case, that 
the nitrous 

3oxide or the nitrates that show up in the 
XA project 

4or the new cigarette are about the same 
as Marlboro 

5and some others, but still much higher 
than the more 

Gpopular brands or lower-tar brands, 
nothing is more 
7popular than Marlboro. 

8So what it shows me is they 
haven't changed 

9anything at that stage. And honestly, that 
is as far 

lOas I can go in trying to be helpful, 
because I was not 

llinvolved in these discussions. I don't 
know what was 

12going on with this development. I don't 
know whether 

13this was litigation related, I don't know 
whether — I 

14just don't know. I wasn't involved. 

15 QOkay. At least, these scientists 
are saying, 

16at least in their judgment the oxides of 
nitrogen in 

17smoke are quite high? 

18MR. FERGUSON; Asked and answered. 
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No 

19foundation. 

20THE COURT: Go ahead and complete 
your 

2Iquestion. 

22 BY MR. WEBB: 

23 QSir, I am asking, these scientists 
at least 

24were of the view that the oxides in these 
two test 

25prototype cigarettes they say are quite 

high, on the 
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Iface of this document? 

2MR. FERGUSON: Same objection. 

3THE COURT: Overruled. 

4THE WITNESS: I think. Counsel, 
that I would 

5have said they were quite high — I believe 
I said 

6they were quite high in some of my informal 
7discussions. And I think this chart on 
nitrous oxide 

Ssays they are quite high on page LDM89. So 

I don't 

9know whether or not quite high is different 
than it is 
1Onow, in '78. 

II BY MR. WEBB: 

12 QThis morning you agreed with me 
that Liggett 

13needed to solve the nitrate problem before 
this 

14product went into the marketplace, is that 
correct? 

15 AThat's right. When they added 
the nitrates 

16they had to do something to reduce 
nitrates down to 

17the level of this table or they never 
would have 

18gotten to market, that's right. I 
thought, in 

19fairness, that they had solved that 
problem to an 

20acceptable level, because after all, 
they got them 
21below a Marlboro. 

22But I don't know whether now this 
quite high 

23reference in '84 means that it is either 
higher or 

241ower. It probably means it is still as 
high as in 

251978. It would be misleading to say that I 

dldn't 
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Ithlnk they had solved the nitrates problem, 
because I 

2thought they had by the filter technology 
and the way 

31n which they had processed the tobacco 
back in '78. 
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4QJust so I understand what you are 
saying, are 

5you saying even if this cigarette is 
delivering oxides 

6of nitrogen at 107 percent higher than say 
seven other 

7commercial products, that this is a safer 
cigarette? 

8AI am saying if this chart is 
correct, the one 

9we looked at this morning, LGM89, and the 
nitrous 

lOoxide is really about the level of the top 
ten brands, 

llhigher than some, lower than some, and 
higher than the 

121ow-tar brands — and it looks to me like 
if you took 

13the top cigarettes, 107 percent is about 
the right 

14measurement here, that because of the other 
potential 

ISbenefits of this process, that this is 
something worth 
16considering. 

17And I think those numbers are 
probably the 

18same numbers you would get if you took the 
seven 

19brands that are referenced there and 
referenced them 

20as in here. There is no question that the 
nitrates 

21were on the high side, but they were still 
below the 

22number one cigarette. That's all I am 
saying. 

23QActually, does it say here that it 
is below 

24the number one cigarette? 

25MR. FERGUSON: Objection. 

Argumentative. 
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ITHE COURT: Overruled. 

2THE WITNESS: I know that in stuff 
that I saw 

Sat the time Marlboro was higher. And 
somewhere a 

4document exists Marlboro is higher in 
nitrates, I 

5believe, or nitric oxide, than the XA 
cigarette. That 

6was also somewhat satisfying to me. 

7 BY MR. WEBB: 

8QCan you identify that document for 
us? 

9ACan I identify? 
lOQYes. 

llANo, it is a document I saw in 
1978 . 

12QYOU have not seen it recently in 
what the 

ISState has shown you? 
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I don't recall 


14AI don't recall — 

- I recall 

ISseeing the Southwest Institute study, the 
final report 

16in '81. That, of course, is not in here. 
But I don't 

17think that has anything to do with 
nitrates. I 

ISnoticed that that was the palladium 
residual issue. I 

19don't recall whether or not I have seen it 
in the last 

20— since September or not. I know that I 
saw it in 
21'78 . 

22QCan you identify — who prepared 
the 

23document? 

24AIt is a document that purports to 
be a 

25Liggett document with these names on the 

chart 
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lunmasked. In other words, those top 
brands there, I 

2saw a document that has the brands' 
names, the 

3various, Winston, Marlboro, et cetera, 
somewhere. 

4QBut you can't identify — 

5AI don't have it. And, you know, 

I haven't 

6seen it today, and I certainly haven't 
seen it in my 
7formal testimony. 

8QAnd have you — strike the 
question. 

9Let's go on. As far as these 
are too high 

lOand whether they solve the problem, let's 
see what 

llthey say they want to do. This is now 
1984. It says 

12here, you see where it says we plan to make 
another 

13sample run within the next two weeks? 
14AYeah, I see that. 

15QDo you see where I am reading? We 
plan to 

16make another sample run within the next two 
weeks. 

17The purposes for this run are, refine 
application of 

18catalyst and magnesium nitrate, number 2, 
reduce the 

19delivery of NO in smoke. 

20Do you see that? 

21AI see that. 

22QDoes it appear to you at least by 
looking at 

23this document that Liggett still in 1984 
was 

24struggling with this nitrate problem trying 
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to find a 

25way to reduce the oxides of nitrogen? 
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lAI can only answer to the way I 
did. Counsel. 

21 would like to give you the shortest 
answers as 

Spossible because of my time schedule, but 
what I 

4recall is nothing about this memo because I 
didn't see 

5it at the time. I don't know what they 
were doing or 

Gwhether it was litigation related. My only 
discussion 

7in this time frame was with Greer with the 
cigarette. 

8And yes, based on this document, on its 
face it looks 

91ike something is still going on in terms 
of product 
1Odevelopment. 

llQThank you. Let me move away from 
the 

12technology of the XA cigarette and move on 
to a 

ISdifferent subject. As far as what was 
actually going 

14on in Liggett as far as developing this 
product — 

15setting aside this technology for a 
moment — do you 

IGagree that Liggett's own internal severe 
financial 

17problems in the late 1970s was 
interfering with 

ISLiggett's ability to devote resources to 
developing 

19the XA cigarette technology? 

20AYes. 

21QAnd so the jury understands, and 
maybe we can 

22go through this pretty quickly, am I right 
in the late 

231970s, while you were working on the XA 
project, 

24Liggett was experiencing severe 
financial problems 
25throughout that period, is that 
correct, sir? 
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lAYes. 

2QAnd the financial condition 
of Liggett was so 

3bad as a company at that time it was 
on the verge of 

4being sold at a very low bargain 
basement price to 
5various interested investors, is 
that correct? 

6AThat's what I thought, yes. 

7QAnd you agree, do you not, 
that the key to 
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8the success of the XA technology was 
the effort that 
9would be put into it by the 
scientists in the research 
lOand development problem? 
llAYes. 

12QAnd, however, you were 

aware in the 1970s 

13that Liggett's own research and 

development budget was 

14being cut because of the financial 

problems, is that 

IScorrect? 

IGAThat's my understanding. 

17QAnd you were aware that in 
the late 1970s — 

ISlate 1970s when you were involved 
with XA, that 

19because of Liggett's financial 
problems Liggett was 
20reluctant to finance the type of 
additional 

21independent laboratory testing that 
would need to be 

22done in order to confirm the mouse 
skin painting tests 
23done by A. D. Little? 

24AI would say yes. 

25QAnd Liggett — you were 
aware and Liggett was 
05756 

laware, to your knowledge, that the 
XA cigarette to 
2have credibility, scientific 
credibility, in order to 
3be accepted by the scientific 
community as you vet 
4this in the world out there, that 
Liggett was going to 
5have to go out and hire another 
independent laboratory 
6to confirm the tests that were done 
by A. D. Little, 

7is that correct? 

8AThat was certainly a real 
possibility, if we 
9were looking for ultimate 
credibility. 

lOQOkay. I take it if you 
were going to 

llultimately market the product — 
strike the question. 

12From what you told the 
jury, if you as a 

131awyer for Liggett were going to be 
able to 

14successfully go out and talk to the 
FTC and the 

15surgeon general and deal with what 
would be a vetting 

16and probably a lot of resistance, 
you were going to 

17need the best scientific case to 
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support your position 

ISthat you could get, wouldn't you? 

19ANo question. 

20QIn fact, specifically, one 
example of 

21Liggett's financial problems 
impacting their ability 
22to develop this product was that you 
became aware in 

23the late 1970s that Liggett actually 
had meetings with 

24Dr. Gori, Gio Gori of the National 
Cancer Institute, 

25is that correct? 
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lAYes. 

2QAnd you became aware as the 
lawyer for 

3Liggett that Liggett wanted the 
National Cancer 

4Institute to do its own independent 
testing — 

5ATrue. 

6Q— of XA to confirm the results 
that A. D. 

7Little had obtained in order to give the 
product 

Scredibility, is that correct? 

9AThere is no question that one of 
the benefits 

lOmight have been that. But it was really to 
include 

lithe XA in some National Cancer Institute 
testing that 

12would have been very helpful in the debate, 
yes. 

13QSo that's what — Liggett went to 
the NCI and 

14said, would you please test this product, 

is that 

15correct? 

16AYes. 

17QAnd the National Cancer Institute 
told 

ISLiggett, we will test the product, but 
following our 

19normal procedure we will expect you to pay 
the costs 

20for us to test the product, is that 
correct? 

21AI don't know if that's correct. I 
know that 

22Liggett did not feel that it could pay — I 
recall it 

23being about a million dollars, could not 
pay what was 

24being asked by Gori for the XA project and 
whatever 

25testing that was being proposed. 
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IQYou found out whatever the cost 
was the NCI, 

2the National Cancer Institute, told 
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Liggett, it will 

3cost about a million dollars to do this 
testing, and 

4Liggett refused to agree to that because 
it couldn't 

5— or did not want to pay the million 
dollars? 

6AThey did not pay the million, they 
refused to 

7pay the million. And obviously, when I 
heard about it 

81 was not happy with it. It was explained 
to me, it 

9was more a question of not being prepared 
to carry it 

lOforward formally than the million dollars. 
The 

llmillion dollars doesn't — it is not a lot 
of money to 

12a company that has already spent 13 or 15 
or whatever 

13it was. It was explained to me at the time 
that it 

14was a part of the decision — the request 
from Gori 

IScame before they were really ready to go 
forward more 

IGformally with the project. It was also the 
money, but 

17it was also because of this other 
consideration. 

ISQAnd you said you were a little 
upset about 

19this because you recognized if Liggett 
was serious 

20about putting this product into the market 
and having 

21people like you act as their 
representatives to 

22convince people that it is a good product, 
having the 

23National Cancer Institute test it and find 
out whether 

24in fact these mouse skin painting tests 
were correct 

25or not would be an important thing, is that 
correct? 
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lANo question. 

2QAnd Liggett refused to do that? 

3ALiggett refused at that time to 
pay the 

4million dollars. And I knew that that 
would be an 

5issue that we would have to deal with as 
the dialogue 

Gwent forward at the trade commission. And 
we would 

7have to revisit it. 

8QBut it never happened? 

9AIt never happened. 
lOQAnd there is no one else to blame 
but Liggett 
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llfor that, is there? 

12MR. FERGUSON: Objection. 

Argumentative. 

13THE COURT: Sustained. 

14 BY MR. WEBB: 

ISQAm I correct, sir, as far as this 
XA 

IGpalladium cigarette, that Liggett because 
of its 

17financial problems, actually made a 
decision in 1977 

18to sell off its palladium inventory? 

19AI don't understand the question. 

Let me 

20explain it this way. The project was 
like a roller 

21coaster, it was up, it was down, it was 
up, it was 

22down. I believe, and I haven't seen all the 
documents 

23obviously, but I believe that the inventory 
24sale you are referencing was because of the 
second 

25series of tests, and the results on that 

second series 
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lof tests suggested that maybe the project 
wasn't going 

2to be as successful as they had initially 
hoped with 

3the first set, so they wanted to reduce the 
inventory. 

4And then they changed their mind when the 
third set 

5came in. So it was like a roller coaster. 
6QSo at some point in time Liggett 
sold off its 
7palladium inventory? 

8AYes. 

9QAt least to some extent? 
lOAYes. 

llQAnd that was at the time of the 
second MSP, 

12the mouse skin painting? 

13AThat's my recollection. 

14QDid Liggett sell off the palladium 
because of 

15the financial problems or just decided to 
get out of 
16the project? 

17AStarting with the first project, 
the first 

18sets of tests, remember Liggett has gone 
from a 

19company that is probably twenty percent of 
the overall 

20market, with a company with two percent of 
the market. 

21So this is a period of time, from 
the very 

22first day I show up in Durham where the 

company is not 

23a financial powerhouse. 
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24QIn fact, that is my last point, 
and I don't 

25want to get into it too far, but the reason 

Liggett 
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Iwas having financial problems, was because 
by its time 

2you get to the late 1970s Liggett's market 
share had 

Sdropped down to a level of somewhere around 
two or 

4three percent of the market. 

5Is that fair to say? 

6AFair to say. 

7QBy the way, when you were 
representing 

SLiggett, you were of the opinion that the 
competition 

9between the tobacco companies and the sale 
of 

lOcigarettes was very vigorous? 

Ills that fair to say? 

12AYes. 

13QYOU thought it was a very 
competitive market? 

14AIn the marketing of cigarettes, the 
kinds of 

ISpositions that was going on in the brands of 
the 

IGvarious majors, there was intensive 
competition. 

17QAs far as the story of what 
happened with — 

ISstrike the question. 

19Now, another — beyond financial 
issues, 

20another major issue that was faced by 
Liggett in the 

211ate 1970s, beyond the financial issues, 
as far as 

22developing the XA product was an issue 
regarding the 

23concerns, the legal concerns about 
marketing this 

24product held by your friend, Joe Greer, 
who was the 

25general counsel of the company, is that 
fair to say? 
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lAYes. 

2QAnd so we will tell the jury a 
little bit 

3about that, is that Joe Greer, as you 
said, was the 

4general counsel of Liggett, is that 
correct? 

5AYes. 

6QThat means he was the chief legal 
officer of 
7that company? 

SAYes. 

9QHe had the ultimate responsibility 
and duty 
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lOto provide his client, Liggett, with his 
best legal 

lljudgment and advice, is that correct? 
12AYes. 

ISQThat's his job, is that correct? 

14AYes. 

ISQYou respected Joe Greer, is that 
correct? 

16AYes. 

17QAnd you believed that he had sound 
legal 

ISjudgment, did you not? 

19AAlmost all the time. 

2 OQY 0 U also believed he was honest, 
did you not? 

2lAAbsolutely. 

22QAnd he worked hard, in your 
opinion, in 

23trying to give Liggett the best legal 
advice he could, 

24is that correct? 

25AI believe that to be the case. 
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IQNow, what developed is we get to 
like 1978 

2and into 1979, Mr. Greer came to more and 
more believe 

3that the regulatory environment in the 
United States 

4was so hostile that it presented some 
significant 

51egal risks if Liggett decided to market 
this product? 

6Is that fair to say? 

7AYes. 

8QHe was also concerned, besides the 
FTC 

9problem, he was concerned about civil 
lawsuits, is 
lOthat correct? 
llAYes. 

12QAnd in fact I think you have seen 
this 

13document in your deposition, but at the 
time — strike 
14the question. 

15Am I correct that Mr. Greer became 
1Gparticularly focused on these two major 
legal concerns 

17in the fall of 1978, and he went out and 
asked you to 

18become involved on the FTC side, and he 
went to a New 

19York law firm and asked them to become 
involved on the 

20civil liability side? Did I say that 
correctly? 

21AThe only thing I would quarrel 
with, Webster 

22Sheffield had been litigation counsel in 
the smoking 

23and health arena for years prior. I have 
done some 
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24work: on other things. 

25He asked me to look at the FTC 

issue, he 
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Tasked Webster Sheffield to look at the 
civil liability 
2issue. 

3QI am now going to show you what is 
in 

4evidence as State Exhibit 6038. I will 
hand it to 

5you, sir, and I will put it on the screen 
for the jury 

6so the jury can see what the legal concerns 
were. 

71 see a date up there, 12/78. Do 
you see 
8that, sir? 

9ARight. 

lOQThat looks like December of 1978, 

is that 

llcorrect? 

12AYes. 

13QAnd if we look here at what Mr. 

Greer says — 

14and I won't try to take time to go through 
this whole 

ISdocument, but you have seen this before 
recently? 

16AI saw this in my deposition. 

17QMr. Greer summarizes — and that 
is a two 

18page memo, is that correct? 

19AYes. 

20QSigned by Mr. Greer. Do you see 
that? 

21AThat's his signature, his 
initials. 

22QHe sets forth in a pretty concise 
way what he 

23sees the issue to be. I will read off what 
he says. 

24He says, what legal risk does this company 
take with 

25regard to governmental action and civil 

litigation in 
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Ithe event it determines to manufacture, 
advertise and 

2market the project XA cigarette, which 
contains in its 

3tobacco blend a palladium catalyst and 
added nitrates 

4which substantially reduce the biological 
effect of 

5tar on mice as proven by the mice painting 
tests that 

6reduced the number of carcinogenic tumors 
appearing on 

7the catalyst blend painted mice as compared 
to the 
8controls. 

9That's his question. Do you see 
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that? 
lOAYes. 

llQAnd he first talks about the 
Federal Trade 

12Commission. And we can read that off, but 
he 

ISbasically describes the same legal risks 
you have been 

14telling this jury about, is that correct? 
ISAYes. 

IGQThat there was a significant legal 
risk, that 

17the FTC would eventually not allow this 
product to be 

ISmarketed, is that correct? 

19AThat's correct. 

20QHe also goes on to talk about the 
civil 

211itlgation issue. 

22Do you see that? 

23AYes. 

24QHe says, the second legal risk is 
of even 

25greater significance than the first. Is 

that of 
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linciting and sustaining civil litigation 
in the form 

2of cancer, emphysema, heart, et cetera, 
actions based 

3upon this company's negligence or breach of 
an implied 

4warranty or an express warranty. 

5Do you see that, sir? 

6AYes, I do. 

7QHe goes on to describe — he is 
going to try 

8to reduce the risk? Do you see that? 

That's what he 
9says, right? 
lOAYes. 

llQAnd what I want to go through, 
he says, in 

12order to attempt to reduce the second of 
the above 

13primary risks, this company engaged the 
services of 

14Donald J. Cohn, esquire of the law firm of 
Webster and 

15Sheffield, to review all advertising 
prepared for the 

16project XA cigarette brand. The first 
meeting with 

17Mr. Cohn occurred on August 10, 1978, and 
subsequent 

18meetlngs took place on August 29, 

September 6 and 11, 

191978 . 

20Now, the reason I show you that 
is that at 

211east it appears from this document that 
Mr. Greer 

22believed that he actually believed Mr. Cohn 
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to work on 

23this particular project at this time in 

August of 

241978? 

25AI wouldn't quarrel with that. Don 

Cohn was a 
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Ifixture. The first day I showed up at 
Liggett in 

2Durham Mr. Cohn was there. So whether he 
retained him 

3for a specific undertaking, or it was an 
additional 

4undertaklng, no problem. I know that's 
what happened 

51n that August, September time frame. 

6QA11 I am bringing out, is 
apparently Mr. 

7Greer was getting more focused to try to 
get the best 

Sadvice he could from outside lawyers on how 
to deal 

9with these problems? 
lOARight. And I think this document 
was written 

llfor either presentation to Mulligan or the 
other 

12executives and the board. So it was 
something that 

13was written, focused and typed — because 
board 

14members want to say, did you retain lawyers 
to give 

15you some help on that? That's probably why 
the 

IGlanguage is there. And it is a more formal 
memo than 
17normal. 

ISQBut do you agree that Mr. Cohn was 
getting — 

19strike that. 

20Mr. Greer, to your recollection 
was getting 

21more focused on trying to get the best 
legal advice he 

22could on these problems as we get towards 

the fall of 

231978? 

24ANo question. 

25QAnd he goes on to say at the 
conclusion — 
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lyou have already testified about this, at 
the 

2conclusion of the above advertisement 
reviews, Mr. 

3Cohn, after some changes, accepted one 
advertisement, 

4copy attached, which is not attached to the 
copy we 

5have here, is it? 

6ANo, it isn't. 

7QBut he says, as being possibly 
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defensible 

8with regard to civil cancer litigation? 
9ARight. 

lOQI won't repeat that. That is the 
tombstone 

Had that no one has found, but you told the 
jury what 

12you remember it saying? 

ISAWith the Epic package on it. It 
was a little 

14better than tombstone, it had the Epic 
package. 

15QI understand. And to go on to the 
next page, 

16he continues to say with regard to the 
first primary 

17risk — that's the FTC, right? 

ISAYes. 

19QHe says this company on September 
22nd, 1978 

20engaged the services of Lawrence G. Meyer, 
Esquire of 

21the law firm of Patton, Boggs and Blow to 
review the 

22possibility of approaching the FTC in an 
informal 

23manner in order to present the 
credibility of our 

24project XA cigarettes as a choice for 

concerned 

25smokers. 
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IDo you see that? 

2AYes. 

3QNow, I'm not quarreling with the 
date you 

4were retained, because it is of no 
interest. He 

5apparently thought there some date 
certain that he 

6asked you to work on this project? 

7AYeah. Let's not quarrel about 
that. I was 

8doing this before this time frame. I 
think Joe was 

9writing this because it wanted to look like 
the advice 

lOhe was given by Cohn and the advice he was 
given by me 

llwas current and pointed and precise for the 
board. 

12QI'm sorry. Did you actually start 
working on 

13the XA product before the fall of 1978? 
14AYes. 

15QWhen did you start? 

IGAWell, my recollection would have 
been 

17sometime in '77, because I was aware sort 
of 

18backhandedly about the fact that the first 
tests were 

19great, the second tests were not so great - 
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- they were 

20still good in the sense that there was a 
fifty percent 

21reduction that we talked about, but they 
weren't as 

22good as the first tests, and then they sold 
some 

23inventory, and then they didn't — it was 
just them on 

24and off again roller coaster. That's the 
best thing I 
25can call it. 
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IQI want to trace what happens over 
the next 

2year or so with Mr. Greer as far as legal 
concerns . 

3AOkay. 

4QNow, am I correct that this 
gentleman that we 

5just saw his name, Don Cohn of the 
Sheffield Webster 

6firm, was somebody that Mr. Greer relied 
upon pretty 
7heavily? 

SAYes. 

9QAnd would you agree that your 
retention to 

lOwork on the XA project was for a more 
specific and 

llnarrow purpose than was the assignment of 
the Webster 

121aw firm, the Sheffield Webster law firm? 
13ASure. 

14QWell — it's not that important. 

Let me just 

15ask you this. Let me just go to the 
meeting. Okay. 

16Tell me if I am correct, if I understand 
your 

17testimony, at some point in time in 1979 — 
strike the 
1Squestion. 

19At some point in time you started 
having 

20informal contacts with some 
representatives of the 
21FTC, is that right? 

22AYes. 

23QYOU never had a formal meeting? 

24ANO. 

25QThen sometime in 1979 Mr. Greer 

went to a 
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Imeeting in New York that you were not 
invited to, is 
2that correct? 

3AThat's right. 

4QAnd as a result of that meeting, 
which a 

5number of people attended, Mr. Greer called 
you up 

6after the meeting, if I understand your 
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testimony, and 

7told you Liggett had decided that you 
should not go 

Sforward at this time with the FTC meeting? 
9AThat's right. 
lOQNow, I want to try to help 
pinpoint the date 

Ilof that meeting. And I take it you don't 
remember the 
12 exact date? 

13AI do not. 

14QBefore I do, though, let me just 
ask you, 

ISthis fellow — did Don Cohn, the lawyer at 
the 

IGSheffield Webster firm, did Don Cohn ever 
tell you 

17that he was the one who recommended it to 
Liggett that 

ISyou should not meet with the FTC? 

19AI knew that the Webster Sheffield 
people felt 

20 that it would be a real mistake to even go 
to the 

21 point of delivering this document for the 
reasons we 

22 discussed about the civil liability 
implications. 

23And I knew that Don Cohn was the 
strongest 

24proponent of that. And I'm sure that he 
told me — 

25Don never told me directly, I'm sure Joe 

told me at 
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Ithe time that Don felt very, very strongly 
that I 

2 should not even take the next step. 

3QThat's my question. By the way, 

Don Cohn you 

4viewed to be a good lawyer, did you not? 
5AAbsolutely. 

6 QY 0 U respected him, did you not? 

7AYes. 

8 QY 0 U thought he was an honest 
lawyer? 

9AYes. 

lOQYou thought he worked very hard to 
give the 

llbest legal advice he could to Liggett, is 

that fair to 

12 say? 

13AYes. 

14QYOU are aware that Liggett had a 
lot of 

15confidence in his judgment, is that fair to 
say? 

16AYes. 

17QWas Don Cohn known as someone who 
could do a 

ISgood job in considering all the facts and 
19circumstances and rendering his best legal 
judgment? 
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20AWell, I mean, I didn't know him 
that well, 

21but, yes, he was a good lawyer. Joe liked 
him and 

22 respected him and he had been around 
Liggett for 
23years. 

24QAnd you never had any reason to 
believe that 

25Mr. Cohn ever acted illegally in connection 

with the 
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ladvice he gave Liggett in connection with 
the XA 

2 product, did you? 

3AI have no reason to believe that. 

4QLet me show you a document that 
may establish 

5what date that you got the phone call. I 
think you 

6 have told us you don't know what time, 
what part of 

71979 that occurred in, or do you know? 

8 ANo, I don't know. I don't know. 

9QLet me try to shortcut this. I 
am going to 

lOshow you the following exhibit. I showed 
this to you 

llthis morning. This is exhibit — State 
Exhibit 6460, 

12which is the diary kept by Mr. Bowen Ross 
of the XA 
13project. 

14Do you remember I showed you this 
this 

15morning? 

16AMaybe yesterday. 

17QDo you remember this morning — I 
will just 

ISshow you — we looked that the document. 
This is a 

19diary maintained — 

20AI thought it was yesterday or 
this morning. 

21QAnd Mr. Ferguson, I think I have 
the right 

22 page stamp numbers now based on the 
exhibit I had. I 

23will be reading — if I now have the 
right one — from 

24JDR 57. Maybe I should look at yours. 

251 am going to show you a page 

in this 
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Idocument, and I represent this is Mr. 

Ross's diary 

2that he kept in his own handwriting. So 
we have to 

3struggle through his handwriting. 

4Do you recognize his 
handwriting just by 
5working with him over the years? 

6 AI recognize it now because I 
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had seen the 

7document before. I wouldn't recognize the 
handwriting 

8 if I had been given some blind test a 
couple of months 

9ago. I know that now to be his 
handwriting. 

lOQThe page I have shown you is dated 
October 

115th,1979. Do you see that you mean in the 
corner? 

12AI do. 

13QIf we telescope in on this a 
little bit — 

14you told us who you thought went to this 
meeting even 

15though you were not invited, do you recall 
that? 

1GARight. 

17QNOW, looking at the people, and I 
am trying 

18to read their names — how do you 
pronounce this? 

19ASeidensticker. 

2OQSeidensticker, Greer, 

Hooker, Hogland? 

21APresent Todd Mulligan. 

22QAnd Mulligan is the CEO? 

23AYes. 

24QI am going to go down to an 
entry down at the 

25bottom, and I will show you this 

entry down here. It 
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Isays, Larry, go to Clanton, member 
of FTC, question 

2mark, Don says don't take risk? 

3ARight. 

4QI believe you did mention 
Mr. Clanton's name 
5in your direct examination. Was he 
a commissioner or 
Gconnected to the FTC? 

7AYes. And he is the fellow 
that I described 
8 that I hired when I worked for 
Senator Griffin to come 
9to Washington. He then was on the 
senate commerce 
lOcommittee. He then was the 
chairman. He had become a 
1Icommissioner at this time frame. If 
you had to pick 

12one person on the commission I was 
probably the 

13closest to, it would be Dave 
Clanton. 

14And the thought was I would 
start this 

15process formally with someone that 
close to me. And 

16so that's why the focus on Clanton, 
and you know, Don 
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17says don't take risks. That's what 
happened. 

18QAnd when Mr. Cohn gave that 
advice on that 

19date to his client, you have no 
reason to believe that 
20 he was doing anything illegal or 
improper, do you? 

2 IAN 0 , that was his view. 

22QIn fact, I think if we go 
to the next page — 

23this actually says page 2. You can 
see at the same 

24meeting, see at the top, page 2, 

10/5/79. 

25AYeah, sure. 
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IQIt says, Don says, 
something, license 

2available — I don't know. Can you 
read that? 

3AI don't know what that word says. 

It says 

4something is available and see what 
happens. 

5QBut the point I want to show you, 
there is an 

6 arrow, and that is not my asterisk, someone 
put that 

7there. Larry can't go to member of FTC. 
SARight. 

9QAnd I show you that because — and 
apparently 

lOthat is consistent with your belief that it 
might have 

llbeen Mr. Cohn who told Mr. Greer that he 
did not think 

12you should go to the FTC? 

13AWell, I think it is probably 
unfair to put 

14that on Don. That's what Bowen Ross's 
notes say. I 

15don't think that Don was expressing a 
view that was 

IGunique to Don. I mean, I think there was 
a real 

17political discussion. And others felt 
that we 

ISshouldn't start this dialogue, others felt 
that we 
19should. 

20QBut at least that memo says Don 
is the one 
21 that said it? 

22AThere is no question that Bowen 
Ross's notes 

23suggest that he took away from that 
meeting that he 

24was at that Don was the most forceful 
proponent of 
25that. 

05777 

IQNow, what actually — did you 
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learn at that 

2time — now, we are in the fall of 1979 
based — does 

3that by the way — do you believe that is 
probably the 
4meeting? 

SAThere is no question. 

6 QAnd it is after that meeting Mr. 

Greer called 
7you? 

8A0h, sometime. I mean, again, I am 
not clear 

9that we didn't have a go — a go/no go 
decision a 

lOcouple of times during that year, because 
I really 

llrecall it was schizophrenic, it was on one 
month, off 

12 the next, and it was on the next month. 

But I think 

13more finality to the project, as far as I 
was 

14concerned, came after that meeting. 
ISQOkay. And what you found out, 
did you not, 

16at that time — in that same time period, 
the fall of 

171979, that your client Liggett had decided 
to pursue 

18an alternative marketing strategy and 
development 

19strategy for the XA cigarette, is that 
correct? 

20AThat's correct. 

21QTell the jury what happened. 

What happened 

22was that Liggett started to explore the 
possibility of 

23finding a foreign tobacco company that 
would license 

24the XA technology from Liggett, and then 
that foreign 

25company would finish the development and 

then market 
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Ithe product in an overseas market; is that 
correct? 

2AWell, I wasn't involved in that 
effort 

3directly, and so I can only tell you what 
my 

4understanding was, that Seidensticker and 
Ross, Greer 

5was not involved directly, and I don't 
know that 

Ganyone else was, possibly Hooker, met with 
three or 

7four foreign manufacturers or producers 
in an effort 

8 to do exactly what you said, namely, 
license the XA 

9project and bring it initially to market 
and thus 
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lOhuman testing in a foreign country. 
llQIn fact, did Mr. Greer tell you 
in that same 

12meeting on October 5th, 1979, when Liggett 
made the 

ISdecision to not have you go to the FTC, at 
least right 

14then, that in that meeting these executives 
made the 

15decision to go out and select foreign 
tobacco 

IGcompanies to contact to have them work with 
Liggett to 

17develop this product? 

ISAYes. 

19QI will show you what has been 
marked as State 

20Exhibit 6430. This is in evidence. And I 
think — 

21 what happened here, is that this meeting - 
- this memo 

22is actually dated October 18th. But it is 
actually 

23referencing the meeting we just talked 
about that took 

24place, the project meeting on October 5th. 
25Do you see that? 
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lAUm-hum. 

2QAnd this memo describes what 
happened in that 

3meeting. And, for example — well, let's 
go through 
4it. 

5Number one, these executives at 
Liggett 

Gdecided to review with Englehart our 
current agreement 

7due to expire on October 31, 1979 and 
possible future 
Sbusiness relationships. 

9Do you see that? 
lOAUm-hum. Yes. 

llQNumber 2, and this is the one I 
want to call 

12 your attention to, select and proceed to 
contact one 

13or more foreign tobacco companies and 
monopoly 

14countries which may have an interest in 
exploiting 

15this invention with a view towards 
negotiation of a 
1 Glicense. 

17Do you see that? 

ISAYes. 

19QAnd then they also were talking 
about 

20contacting a United States tobacco company 
which may 

21 be interested in a purchase of the asset on 
a 

22 nonexclusive license. 
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23Do you see that? 

24AYes. 

25QAnd number 4, they were going to 

continue to 
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Iproceed with a blind and unidentified 
consumer taste 
2 test. 

3Do you see that? 

4AYes. 

5QSo this idea of going to a foreign 
country to 

Gdevelop the XA cigarette, am I correct, the 
— the 

7strategy behind number 2 — tell me if I am 
correct. 

SLiggett's strategy was it the XA product 
could be — 

9did well in the marketplace in a foreign 
country that 

lOmight make it easier for Liggett to 
overcome the 

llhostile regulatory environment in the 
United States 

12 and thereby build up some momentum for the 
product 

13that would make it easier to introduce it 
into the 
14United States. 

15Is that a fair statement? 

16AI wouldn't agree with that 
exactly as you 

17have stated it. I believe — my 
observation would be 

18the reason why they decided to attempt to 
select, and 

19they realized it would be very difficult, 
because I 

20did have a number of discussions and I did 
actually 

21 bill some time on a couple of very 
specific projects 

22with Bob Seidensticker relative to his 
target — his 
23target licensees. 

24And that was all I did. But the 
fact is, 

25their view was that they would be 

avoiding the civil 
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inability issues that were of primary 
concern to Mr. 

2Cohn by taking the product abroad in that 
fashion. 

3And at the same time achieving the human 
testing that 

4some, including me, thought would probably 
have to 

5occur before we got the completely 
favorable reaction 
6 from the trade commission to this 
particular process. 

7QAnd did Mr. Ross or anyone ever 
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tell you that 

8 the major reason why they wanted to go to a 
foreign 

9country was to build up momentum so they 
then could 

lOintroduce the product into the United 
States market? 

llAWell, even going back to some of 
the sort of 

12 silly ideas we got from the public 
relations people, 

13that was an idea that had been invented 
long before 
14then. 

15Mr. Ross never said that to me. 

I had very 

IGlimited, as I tried to explain, dealings 
with Mr. Ross 

17after this project, sort of went a 
different 
1 Sdirection. 

19QLet me show you another document 
that is in 

20evidence that is is marked as Exhibit 
WX001017, which 

21is — I will just hand it — here. Let 
me hand you a 

22copy of it. This document is in 1981. 

It is actually 

23addressed to a gentleman in South Africa. 
24Do you see that, sir? 

25AI do. 
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IQAnd just to show who the letter 
is from, it 

2is from Bowen Ross, is that correct? 

3AYes. 

4QAnd I want to call your 
attention to a 

Scertain paragraph in this letter. By the 
way, were 

6 you aware that not only did Liggett go to 
Europe to 

7try to get another tobacco company to 
license the XA 

8 technology, that Liggett actually went to 
South Africa 

9to see if they could find a company there 
that would 

lOhelp them license the product? 
llAWell, at one point one of the 
shareholders of 

12Liggett, whose name escapes me right now, 
was South 

13African. I think they might have gone to 
South Africa 

14very early in this effort. 

15And indeed, one of the reasons 
that were 

IGexplained to me — I can't recall this 
individual's 

17name, he was a man of some substance, 
and he was a 
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ISsignificant minority shareholder in 
Liggett — one of 

19the reasons he was interested in Liggett 
was because 

20of this project, as I had been led to 
believe. 

21So you have that right, they went 
to South 

22Africa, but South Africa may have long 
predated their 

23interest in going to Germany or 
Switzerland or 
24wherever. 

25QMy point is, I am just looking at 

this 
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lletter. Mr. Ross states, and I will read 
the letter, 

2as I have previously mentioned to you, we 
are 

3interested in cooperation with a company 
domiciled in 

4another industrialized country who has 
experience 

Seither in tobacco or precious metals. 

60ur intent will be to test market 
the project 

7XA cigarette in that or another selected 
country and 

Sproceed as the marketplace dictates. 

9And then the next sentence, our 
ultimate goal 

lOis to introduce the cigarette in the 
United States 

llafter a more receptive climate has been 
generated. 

12Do you see that, sir? 

13AI do. 

14QNOW, does that refresh your 
recollection that 

15what Liggett was trying to do was to find 
a foreign 

IGmarket where this product could be sold 
in, and if the 

17product built up momentum, got some 
credibility, that 

ISthen they could then introduce it into the 

U. S . 

19marketplace and be able to deal with the - 
- maybe get 

20 a more receptive climate? 

21AThat's certainly — I mean, my 
recollection 

22is that is certainly what Bowen Ross 
hoped. Bowen 

23ROSS was always a great supporter of the 
project. And 

241 believed he hoped that eventually that 
would happen. 

25My involvement, in a very limited 

fashion, as 
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II said, with Seidensticker, was they were 
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attempting 

2 to license it abroad, and the barriers to 
coming back 

3to the United States were still real, that 
that was 

4unlikely. I know that was Ross's hope. 

But based on 

5the decisions that were made in '79, it 
was unlikely 

6 they were coming back to the United 
States. 

7QAt least Mr. Ross says in 1981, 
that is the 
8 goal of Liggett here? 

9ACounsel, he also says in this 
letter here, he 

lOgives them the abstract that we talked 
about out of 

lithe 12th International Cancer Conference. 
It says the 

12 bulk of the information of the information 
will be 

ISgiven to you after our review without 
explanation. It 

14may be overwhelming and lead to confusion. 
This is 

ISwhat we are talking about, this is 
confusion. 

IGQWhat's your point? I missed your 
point. 

17AMy point is, Mr. Ross is still 
dealing with 

18the same materials in '81 that we dealt 
with in '78. 

19And he is still hopeful. I think that he 
may be 

20behind the curve. You asked me my 
recollection. I 

21 think he is behind the curve at that 
point. 

22QWhen you say he is behind the 
curve, if I 

23understood from you, you don't actually 
know what 

24happened to the XA project after you 
stopped working 
25on it? 
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lAI just know what I spoke with Mr. 
2Seidensticker about. 

3QAlso I showed you a document 
earlier that in 

41984 Liggett was still trying to develop 
the product 

5by testing it with the nitrates. 

GARight. And it would be sheer 
speculation for 

7me to suggest what I think that might be. 

I didn't 

8 know about that and I don't know about it. 
9THE COURT: Let's go ahead and 
take the 
lOrecess. 
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11(At this time a short break was 
taken.) 

12(Jury not present.) 

13MR. McDermott: May I proceed, 
your Honor? 

14THE COURT: Yes. Who will be 
arguing? 

15MR. McDermott: Bob McDermott. 

16We just wanted a clarification on 
the Court's 

17ruling with respect to the issue of pre¬ 
emption and 

ISwaiver. We understood the Court to issue a 
very 

19narrow ruling which would permit Mr. 
Ferguson on 

20 redirect to raise questions with 
respect to this 

21 witness's testimony or possible advice with 
respect to 

22advertisements for the Liggett palladium 
cigarette, 

23the XA project. In conversation with Mr. 
Ferguson he 

24seemed to think that the door was opened 
more widely, 

25and that other company's products, other 

times, other 

05786 

Isituations were also indicated in the 
waiver ruling. 

2We simply want a clarification if the Court 
indeed 

31imited the ruling to, as I have it here, 
this product 

4and the scope of this witness's testimony. 
We think 

5that is the limit for permissible redirect. 
6 THE COURT: Let me hear from Mr. 

Ferguson and 
7then you can respond. 

8 MR. FERGUSON: I'm not sure what 
they mean. 

9Maybe this will clarify, but I don't intend 
to ask Mr. 

lOMeyer whether in his opinion manufacturers 
of any 

llother product should have made any 
particular 

12 advertisement one way or another. 

13MR. MCDERMOTT: Or additional 
warnings or — 

14MR. FERGUSON: I might want to ask 
him if 

ISMarlboro was really higher in nitrous 
oxides, maybe it 

IGshould have made some disclosures, but I 
don't want to 

17ask him about advertisements or warnings. 
18MR. McDermott: it seems to me, 
your Honor, 

19Mr. Meyer's testimony is given in 
connection with an 
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20 atteinpt to make what might be viewed as an 
implicit 

21health or safety claim. And his advice was 
predicated 

22upon his understanding of the FTC 
substantiation 

23doctrine. It did not involve such things 
as normal 

24advertising requirements or the scope of 
pre-emption 

25or the impact of the warning label and the 

doctrine of 
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Ipre-emption at all that dealt with the FTC 
doctrine of 

2 substantiation when you were making a 
specific claim. 

3And so it seems to me that is what Mr. Webb 
was 

4exploring on cross-examination, his advice, 
given what 

5Liggett wanted to do with respect to the 
mouse skin 

Gpainting claims and the implications of 
that, and 

7should be the limit of the redirect 
examination. 

8 MR. FERGUSON: That is a pretty 
wide breadth 

9description of this advertisement. 
lOMR. McDermott: Again, your 
Honor, it is in 

lithe context of a specific product and a 
claim with 

12 respect to a possible health claim, tumors 
on the 

13backs of mice. It is an explication of 
that 

14situation. 

15MR. FERGUSON: It is his motion. 

I am a 

IGlittle bit bewildered, your Honor, so I 
don't know how 
17to respond. 

18THE COURT: Well, my ruling was 
what it was. 

191 think I stated it as carefully as I was 
able at the 

20time I gave the ruling. The plaintiff's 
redirect at 

21 this time, absent further showing outside 
the presence 

22 of the jury, will be related to the 
advertisement at 

23issue and other information which may 
include 

24advertising information related to smoking 
and health. 

25To that extent, I have found a waiver. I 

have not 
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Ifound a broader waiver which would permit 
an inquiry 
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2 through this witness, even if he were 
qualified on 

3this subject, as to what Marlboro could 
have disclosed 

4in its advertising or promotion. 

5 I regard this as a serious and 

difficult 

Gquestion, waiver, and I believe that 
fairness requires 

7this kind of examination to respond to the 
examination 

Sthat has already been conducted by 
defendants. But I 

9would appreciate it if the parties would 
more fully 

lObrief the waiver of pre-emption issue 
before we are 

llfaced with another similar situation, if 
there is some 

12 jurisdictional questions or questions of 
similarity to 

13other federal statutes, including the 
Federal 

14Insecticide, Fungicide and Rodentcide Act, 

7 use, 

ISSection 136. There are questions regarding 
analogy to 

16ERISA. Whether that analogy is 
appropriate, whether 

17the analogy to the Labor/Management 
Relations Act is 

ISappropriate, the extent of waivability, 
whether this 

19is a jurisdictional offense that cannot be 
waived. 

20 If I were absolutely forced to 

make a 

21 decision at this point on the broader 
question, I 

22suppose I would, but I am not comfortable 
doing so, 

23and I think this is the best line I can 
draw for this 

24witness. So I do encourage further 
briefing if we 
25continue in trial. 
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lAny lack of clarity there? 

2MR. FERGUSON: Yeah. I'm sorry, 
your Honor, 

3but it is a little unclear to me. If I 
can only ask 

4about this advertisement, then I guess I 
don't know 

5what has been waived. 

6 THE COURT: Well, absent any 
finding of 

7waiver — and perhaps I should even use 
that term in a 

Scareful way to indicate that I'm not 
finding 

9necessarily in this ruling a waiver of the 
Protection 
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lOAct. I am finding that the proper cross- 
examination 

llmay include an inquiry into what other 
information 

12 relevant to smoking and health could 
have been 

ISincluded in this Liggett advertising 
of XA, and 

14arguably should have been included. 

15So to that extent you may inquire. 

You may 

16not go on to other products or broader 
inquiry. 

17MR. FERGUSON: Thank you. That 
was helpful. 

181 understand. Mr. Luvera is saying that — 
this is 

19Mr. Webb's discussion of it, Mr. Luvera? 

2OMR. LUVERA: I don't know if the 
Court wants 

21it or not. This is a page reference, your 
Honor, to 

22where the discussion begins, the FTC 
guidelines, leads 

23into this description of this particular 
24advertisement. Just the page number. 

25THE COURT: I reviewed the 

transcript that 

05790 

Iwas related, including pages 5494, et seq., 
and I also 

21 ooked back at the ruling and the 
discussion that 
3preceded the ruling at 5617. 

4MR. LUVERA: Correct. Very good. 

5THE COURT: Okay. We will get 
started. I 

Gunderstand we may be able to press 
through. I don't 
7know — 

8 Where do you think you stand, Mr. 

Ferguson, 

9with the time needed for your redirect? 
lOMR. FERGUSON: I'm not going to 
tell him. 

IITHE COURT: You don't have to 
tell him. You 

12 tell me after they are done, though, 
because I want — 

131 want to give you the time you need, if it 
is 

14realistic that it will conclude, otherwise 
I will 

15break at 4:00. 

16MR. FERGUSON: I have about an 
hour, your 

17Honor, but I am considering ways to 
collapse that to 

18much less, if possible. I would really 

like to get 

19the witness off. 

20THE COURT: Just tell me when 
cross is 
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2 Icompletely concluded whether you think 
it is useful to 

22go on, because I would break at 4:00 if 
I thought it 
23was hopeless. 

24MR. FERGUSON: Let me see where 
they are, and 

251 can give you a yea or nay at that 
point. 

05791 

ITHE COURT: Fair enough. 

2(Jury present.) 

3THE COURT: Please sit down. 

4 BY MR. WEBB: 

5QMr. Meyer, I want to pick up 
where we left 

Goff. We were talking about this meeting 
that took 

7place on October 5th where the decision 
was made, 

Sactually it is reflected at the bottom of 
the memo, 

9that you would not go meet with the FTC. 
lODo you see that? 
llAYes. 

12QThe decisions that were made that 
day by 

13these Liggett executives that — the plan 
that is set 

14forth in this memo — do you have — 

15AYes. 

IGQThe various plans that were set 
forth in this 

17memo, including to select and proceed to 
contact one 

18or more foreign tobacco companies, which 
might have an 

19interest in exploiting this invention with 
a view 

20toward negotiation of a license. There 
is nothing 

21 irrational about the decisions made 
that day by 

22Liggett from a business standpoint, are 
there? 

23AI don't think so. 

24QIn fact, if Liggett at that time - 
- if you 

251ook at the issues that Liggett had to 

address — let 

05792 

Ime show you another document. I am going 
to handed to 

2 you a document that is in evidence 
AS001309. This is 

3a document dated November 2nd, 1978, and it 
says it is 

4a review of the status of XA. 

5Do you see that? 

GAYes. 

7QI just want to show you a page — 

I will turn 

8 to page2. This status report sets forth 
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some 


9potential problems that Liggett faced in 
developing 

lOthe XA product in the United States. 
llDo you see that, sir? 

12AYes. 

13QAnd let's go through this somewhat 
quickly. 

14My question, do you agree these were 
problems that 

ISLiggett had to deal with, number 1, that 
the 

16anti-smoking lobby will fight tooth and 
nail? 

17Do you agree with that? 

ISAI'm not sure I agree with that. 

19QYOU don't think there is an 
anti-smoking 

201obby in the United States that 
challenges new 

21 products that have been introduced into 
the 

22 marketplace that are supposedly healthier 
or safer? 

23AThat is not my problem. My 
problem is that 

24in my informal discussions, although I 
would have 

25anticipated, you know, that the American 

Cancer 

05793 

ISociety and others would have been really 
opposed to 

2 anything like a better cigarette, that 
wasn't the 

3indication I had gotten. I mean, I would 
be happy to 

4agree with the rest of these statements, 
but I don't 

Sthink I would agree with number 1, because 
my initial 

6 and informal discussions suggested they 
had a more 

7open mind than I thought. 

SQThe problems of this XA product 
that we have 

9been through in the last day or so, I am 
not going 

lOback through them obviously, but you would 
agree there 

llwere some significant problems with this 
product as 

12 far as the technology of nitrates and 
palladium and 

13cobalt. Wouldn't those be pretty good 
targets for the 

14anti-smoking lobby to attack this 
cigarette? 

15AThey would be good targets, but 
there were 

16also some significant potential benefits. 
And 

17certainly back in '78 we thought it 
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balanced out on 

18the side of the plus. 

19QWhat were the benefits beyond 

reducing tumors 

20 on the backs of mice? 

21AWe all thought that was a pretty 

significant 

22 benefit. 

23QWhich could not be extrapolated to 
humans? 

24AWell, we certainly — we weren't 
ready to 

25concede that the data could, but we had no 

evidence 

05794 

Ithat that would not have been eventually 
extrapolated. 

2QYou mean people out there, 
consumers would 

3somehow think if it works with mice it is 
going to 
4work with us? 

5ANo, if people started smoking the 
cigarette, 

Gwhether it be in a limited test or not, 
that the 

7epidemiology data that would come from that 
might very 

Swell prove we had the breakthrough product 
that the 

9people at Liggett thought they did. Forget 
me. I am 

lOonly hearing what they are telling me. 
llQAlthough if you wait for the 
epidemiology 

12 data, you are going to wait for years 
before you get 
13that data? 

14AI think we talked about five years 

at the 

15minimum. 

16QFive years before Liggett could 
even think 

17about introducing the product? 

ISAFive years — put it this way, if 
the 

19commission would have said go, it would 
have been five 

20 years before you had the kind of data that 
really 

2 lestablished whether or not it was a safer 
cigarette. 

22QWell, let's see how many of these 
others you 
23dlsagree with. 

24Federal Trade Commission could 
classify it as 

25a health advertised product and enjoin us 

from 

05795 

ladvertising and marketing it. 

2AAbsolutely. 

3QYou agree with that? 
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4AYes. 

SQNumber 3, since palladium is a 
metal, the 

6 Food and Drug Administration could label it 
a foreign 

7substance and could seek to stop its 
marketing. 

8 AI would put it a little different 
than that. 

91 would have called it perhaps a drug. In 
my memo I 

lOthink I reference that. But I agree with 
that. 

llQNumber 4, inhalation studies prove 
negative. 

12AThat's possible, although 
everything we saw 

13to date suggests that wouldn't happen, but 
that is 
14possible. 

ISQBlood tests could prove negative. 

IGASame answer. 

17QMarketing efforts could make us 
liable to 

IScancer litigation? 

19AI'm not sure I agree as strongly 

with some of 

20 it. 

21QI am going to read now number 7. 

Are you 
22 with me? 

23Negative competitive reaction is 
possible, 

24resulting in downgrading of the product by 
25competitors. 
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IDo you see that? 

2AYes. 

3QCompetitors, if they wanted to, 
have a right 

4to attack the product, if they think it is 
inadequate, 

5do they not? 

6 ASure do. 

7QThat's what competition is all 
about? 

SATruthful downgrading of the 
product is 

9perfectly appropriate. 
lOQWell, we saw the Liggett document 
where 

llLiggett's own scientist thought that Philip 
Morris and 

12Reynolds would have a pretty good basis to 
attack the 

13product on the level of PAHs, anyway? 

14AIf those guys were right, that 
would have 

15been a big problem. 

IGQLet's go on. Negative competitive 
reaction 

17also, B, putting pressure on government to 
enjoin its 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



ISsale. 

19ARight, there is no question the 
competitors 

20would have been urging the FTC to act to 
stop us from 
21 selling the product. 

22QAnd next would be negative public 
reaction — 

23by the way, I am going to go back. There 
is nothing 

24improper about competitors downgrading the 
product if 

25they honestly felt it should be downgraded, 
is there? 
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lAAs long as it is truthful 
disparagement, 

2 there is nothing wrong with it. 

3QAnd there is nothing wrong with 
other 

4companies going to the government and 
complaining 

5about the product if they honestly believe 
there is 

Gsomething wrong with the product? 

7AWe don't want to discuss the 
limits of Norr 

SPennington or Parker v. Brown, but in 
antitrust law it 

9is permissible to go and seek government 
help to stop 

10 a competitor from doing something which you 
deem 

llinappropriate. 

12QThank you. Number 8, negative 
public 

13reaction to the idea of a foreign substance 
in a 

14cigarette. 

15APossible. 

16QI mean, when people are told they 
are smoking 

17cobalt and palladium, they might have a 

negative 

ISreaction? 

19APossibly. 

20QThe public might not like the 
taste, 

21 packaging, name, promotion or 
advertising? 

22ASure. 

23QProduction costs might 
require premium 
24pricing? 

25AYes. 
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IQNumber 11, Liggett Group 
board might say no 
2 because of costs or risks involved? 

3AYes. 

4QAnd number 12, it might be 
so successful 

5regionally that we might not meet 
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the demand. 

6 AI remember that. 

7QThis document also goes on 
to talk about. 

Seven in 1978 this plan to contact a 
foreign 

9government. I am — are you with 
me, I am on page 7? 
lOAre you with me? 
llANot yet. 

12QAre you with me? 

ISAOkay. 

14QPage 7. Other ways to 
market possible 
IScontingency plans. 

16Do you see that? 

17AUm-hum. 

ISQThrough overseas licensing 
arrangements with 

19foreign governments in countries 

where government has 

20cigarette monopoly, e.g., Japan, 

Italy, others. 

21Do you see that? 

22AYes. 

23QThat is — that is what 
actually eventually 

24happened when you get up into the 
1979 and 1980 time 
25period, is that correct? 
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lAI believe so, but I'm not 
sure exactly 

2 whether or not — that's inclusive 
or not, but 

Scertainly it is true in some 
respects. 

4QI highlighted one the advantages 
that Liggett 

5set forth in this memo. Do you see number 
G — letter 
6 G? 

7AI do. 

8 QBy the time a cigarette enters 
U.S. market 

9momentum has built up. 
lODo you see that? 
llAYes. 

12QNOW, does that look to you like 
even back in 

131978 Liggett understood there may be some 
business 

14benefit to getting this product introduced 
overseas, 

15build up momentum, and then come back and 
introduce it 

16into the United States? 

17AThat's right. 

I 8 QN 0 W — and maybe I can try to 
shortcut this. 

19Tell me if I am correct. You are generally 
aware that 

20during the 1980 and 1981 time period 
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Liggett did 

21contact a number of foreign governments — 
I'm sorry, 

22foreign tobacco companies and attempt to 
get those 

23companies interested in licensing the XA 
technology, 

24is that correct? 

25AYes. I will put it this way. I 

understand 
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Ithey contacted at least four. 

2QOkay. That's fine. And the net 
result of 

3that is that none of those companies that 
were 

4contacted in the foreign countries were 
interested in 

5entering into a license agreement with 
Liggett, is 
6that correct? 

7AThat's the right conclusion, 
although it was 

8my understanding, and it was from just 
information I 

9had at the time, that one of the companies 
had 

lOvirtually agreed to an arrangement, but 
then it 

llchanged their minds. So, in other words, 
there was 

12interest by one, there was not interest by 
three. But 

13the one that had interest then changed its 
mind. 

14QWas the one that had interest in 
West 

15Germany? 

16AI thought the one that had 
interest was in 
17Switzerland. 

18QThat's final. Whether they had 
interest or 

19not, they did eventually agree to enter 
into a license 

20agreement with Liggett, is that correct? 

2lAThat's right. 

22QDid anybody at Liggett tell you 
that these 

23foreign companies were very 
sophisticated and they 

24were asking some of the same questions 
about nitrates 

25and palladium and cobalt that we have 

been talking 

05801 

labout here today? 

2AI really didn't have — at the 
time I 

3certainly didn't have those kinds of 
discussions. 

4QOkay. Well, let me show you a 
document, 
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5then. 

6MR. FERGUSON: Foundation, 
your Honor. I 

7don't know if he is refreshing or what's 
happening. 

8THE COURT: Let's hear if — if 
the document 

9is in evidence and from a relevant period 
we will 
lOallow it. 

11 BY MR. WEBB: 

12QI will show you a document that 
is in 

ISevidence, it is marked as Defense Exhibit 
AS001296. 

141 will hand it to you and display the 
first page to 
ISthe jury. 

16This document, at least if we 
look at the 

17top, it says, responses to question raised 
by Reemstma 

ISrepresentatives at the meeting in Hamburg - 
- Hamburg 

19is in West Germany, is that correct? 

20AI believe so. 

21Q— on September 24th, 1980. 

22Do you see that? 

23AYes. 

24QAnd that company that I may be 
25mispronouncing, we heard about it earlier 
in the case, 
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Ithat was a large tobacco company in 
Germany, is that 

2correct, or did you know that or hear of 
it? 

3AI thought — my recollection was 
if they were 

4interested they were going to introduce 
this through 

5an affiliate in Switzerland. 

6QOkay. I am asking you, is that 
what your 

7understanding was? 

8AThat's my recollection. 

9QDid you understand the company was 
actually a 

lOcompany that was headquartered in West 
Germany? 

IIAI believe so, at the time. 

12QI am not going to spend a lot of 
time on 

13this, but let's just look at some of the 
questions 

14that were being asked by this foreign 
company. I am 

ISlooking at this question right here. 
IGQuestion: The nitrate — 

nitrate nitrogen 

17content contributes to higher yield of NO 
and 

18nitrosamines. Can we prove this is not a 
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problem? 

19Do you see that question being 
asked? 

2 OARight. 

21QThat was the same kind of issue 
that we are 

22talking about here today? 

23ARight. And in fairness, the 
answers these 

24guys are proposing are the same answers 
they were 

25giving me. You see in the answers that 

materials 
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Ishould create no greater problem to 
smokers of our 

2products than to smokers of these 
current brands in 

3the market. They are saying the same 
thing to these 

4guys as they were saying to me. 

5Q"These guys" being the German 
tobacco 
Gcompany? 

7AThe folks from Reemstma. 

SQThis company asked Liggett, if the 
biological 

9relevance of these compounds is not 
detectable in 

lOmouse skin painting experiments. Mouse 
skin doesn't 

lido anything to prove or disprove 
nitrosamines. Our 

12inhalation for rats is too short to prove 
anything. 

13Use hamsters, dogs or monkeys. 

14Do you see those questions? 

15AI sure do. 

IGQLook at the question being asked 
on the next 

17page. Mouse skin painting doesn't do 
anything to 

ISprove or disprove nitrosamines. 

19Do you see that, sir? 

20AI do. 

2 IQN 0 W, did you come to learn, in 
talking to 

22Liggett people, that these foreign 
companies were 

23saying they believed this product was 
not a safer 

24cigarette product and did not want to 
license it? 

25ANo, I didn't come to learn 
that. 
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IQWhat was the reason — but 
wait, maybe — 

2explain to the jury, what is a license 
agreement? 

3AA license agreement is simply an 
agreement to 

4take the technology under license, meaning 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



you are 

Spermitted to use patented technology with 
some sort of 

Groyalty arrangement and use it in products 
that you 

7yourself manufacture. 

8 QAnd by the way, based on Liggett's 
financial 

9condition at that time, if they could find 
a partner, 

lOif you will, in Europe that would finance 
completing 

lithe development or marketing the product, 
would that 

12be a benefit to Liggett? 

13AIt sure wouid have been. 

14QNOW, I showed you a document 
earlier, and I'm 

ISnot going to go back to it. At least it 
appears — I 

16know you don't no anything — let me show 
it to you 

17because I don't want to misstate what I am 
showing to 

18you. I showed you this earlier, and I'm 
not going to 

19go back through it again. This document 
that is in 

20evidence is AS1299. 

21It is this document dated in 1984 
showing 

22that Liggett is still testing prototypes 
of the 

23cigarette. Do you have it there, sir? 

24AI do. 

25QAnd you told us that you don't 

know anything 
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labout this document? 

2AThat's right. 

3QAnd did not have any conversation 
with 

4Liggett about the document? 

5AThat's right. 

6 QN 0 W, that's 1984, though. Do you 
see that? 

7AI see that. 

8 QN 0 W, you said you continued to 
represent 

9Liggett untii, did you say late 1986 or 
early 1987, 

10 approximately? 
llAYes. 

12QThen were you still representing 
Liggett in 

131986 when a man named Bennett LeBow 
purchased the 

14Liggett Tobacco Company at a distress 
sale? 

15ANO. 

I 6 QY 0 U were not? 

17ANo, I was not. 

18QDid you still have contact with 
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your friends 

19or acquaintances at Liggett after you 
stopped 

2Orepresenting them in 1986 or 1987? 

21AI had contact with two or three 
members of 

22 the executive committee from time to time 
for a period 

23of two or three years after I stopped 
representing 

24them. But I had no contact with Bennett 
LeBow. 

25QMr. LeBow testified in this 

proceeding, in 
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Ithis case? 

2 AI only know that because I saw a 
clipping on 

3the wall of the room that the lawyers use. 

4 QI will show you page 2373 of the 
transcript. 

5And I would just call this to your 
attention regarding 

6 this XA product. This is Mr. LeBow in this 
trial. 

7Question: And during your 

tenure of this 

8 company, since 1986, isn't it true, 
sir, you never 

9told anyone at Liggett that they should try 
and invest 

lOin any technology or manufacturing process 
to try and 

lldevelop a less hazardous cigarette, did 
you? 

12Answer by Mr. LeBow: As you 
showed, our 

13market shares were going down. We don't 
have the 

14money to invest in anything like. 

15And then the next question. Is 
the answer to 

16my question, during the time that you have 
been at the 

17helm, sir, you have never told anyone at 
Liggett to 

18invest in technology to try and develop a 
less 

19hazardous cigarette? 

20Answer: Up until recently that 

was true. 

21Now, my question to you is, in 
conversations 

22 that you had with acquaintances or 
professional 

231awyers that you got to know at Liggett 
after Mr. 

24LeBow bought the company did anybody — did 
anyone at 

25Liggett tell you that Mr. LeBow did not 

support the 
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Idevelopment of a safer cigarette, such as 
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the XA 
2cigarette? 

3ANo. 

4QLet me go to a completely 
different area. 

5Let me ask you one more question about 
foreign 

Gcountries, if I might. 

7Do you remember any discussions, 

Mr. Meyer, 

8that when Liggett was trying to go overseas 
and to 

9find a company that would agree to license 
the product 

lOfrom Liggett, the XA technology, did anyone 
from 

llLiggett discuss with you a plan that 
they were 

12discussing that because B&W — you 
know, B&W the 

13tobacco company in the United States, you 
are familiar 
14with that? 

ISAYes. 

IGQBecause B&W had foreign 
connections with a 

17company called British American Tobacco, 
that that 

ISmight present a unique combination of 
offering Liggett 

19the opportunity to test the product abroad 
and then 

20extend it back into the United States? 
2 IAN 0 . 

22QAnother subject matter. Mr. 

Ferguson asked 

23you questions about something that are 
called joint 

24defense agreements or joint defense 
arrangements. Do 

25you recall Mr. Ferguson's questions about 
that? 

05808 
lAYes. 

2QTell the jury, what are joint 
defense 

3agreements or join defense arrangements? 
4What are they, sir? 

5AAs I think I tried to explain, 
they are when 

Gseveral defendants get together and agree 
to share 

7documents and share information so that 
they can best 

8present a unified defense to a common 
complaint. 

9QJoint defense agreements or 
joint defense 

1Oarrangements are quite common among 
companies who are 

lljointly named and sued in lawsuits, is 
that correct? 

12AYes. 
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13Q0nce a party brings a lawsuit 
against a 

14number of different companies and sues 
them jointly in 

ISthe same lawsuit, those companies do have 
a common 

IGinterest in working together to defend 
against the 

171awsuit, is that fair to say? 

ISAYes. 

19QAnd it is recognized, is it not, 
sir, and you 

20are aware of this, that fairness dictates 
that the 

211awyers from those companies have the 
right to enter 

22into these agreements so the lawyers can 
work together 

23in addressing common issues? 

24AYes. 

25QAnd the underlying rationale for 

those 
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lagreements — strike the question. 

2You participated in themes 
agreements, have 
3you not? 

4AYes. 

5QAs a lawyer? 

6AYes. 

7QThe underlying rationale for 
those joint 

Sdefense arrangements is that each company 
has its 

9right to have the effective assistance of a 
lawyer, 

lOand in a joint defense situation the 
lawyers often 

llcannot effectively represent their clients 
unless they 

12have the opportunity to work together and 
jointly 

13address common issues. 

14Is that a fair statement? 

15AYes. 

IGQThese joint defense agreements are 
perfectly 

Illegal, is that correct? 

ISAYes. 

19QThere is nothing unethical about 
such 

2Oagreements, is there? 

21AThere is nothing unethical. 

22QAnd in fact they are very very 
common in 

23almost every circumstance where there is 
significant 

241itigation or a regulatory proceeding, or 
companies 

25have a common interest in the contested 

matter, is 

05810 

Ithat fair to say? 
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2AYes. 

3QAnd let's take the tobacco 
industry to be 

4specific. You are aware as an attorney 
for Liggett 

Sthat since the early 1950s companies in 
the tobacco 

Gindustry have constantly faced large 
numbers of 

71awsuits and adversarial regulatory 
proceedings, is 
Sthat fair to say? 

9AYes. 

lOQAnd you are aware that there 
are joint 

lldefense agreements between lawyers 
representing 

12tobacco companies so that they can 
communicate on 

13common issues with each other, is that 
correct? 

14AYes. 

15QAnd in fact you, as counsel 
for Liggett, 

IGbased on certain matters you were 
involved in on 

17behalf of Liggett, you participated in 
meetings with 

ISother tobacco company lawyers under joint 
defense 

19agreements or arrangements, is that 
correct? 

20AYes. 

21QIn fact, because of the 
frequency of joint 

221itigation and adversarial regulatory 
proceedings 

23involving tobacco companies, the tobacco 
companies 

24actually had a committee of lawyers, 
that was 

25originally called the ad hoc committee 

and later 
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Ibecame known as the Committee of 
Counsel, is that 
2correct? 

3AYes. 

4QAnd those groups of lawyers 
from various 

5tobacco companies would meet together on 
a periodic 

Gbasis to discuss issues in which they 
had a common 

7interest because of pending litigation 
or these 

Sregulatory proceedings, is that correct? 
9AYes. 

lOQYou actually attended some of 
those meetings 

Ilof the Committee of Counsel so that you 
could 

12communicate with other tobacco company 
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lawyers on 

13common issues, is that correct? 

14AIt is. 

ISQAnd when you did that, you did not 
believe 

16you did anything wrong, did you? 

17AI believed I did nothing wrong. 

ISQThat was a bad — 

19AI believed I did nothing wrong. 

2 OQY 0 U believed you did nothing 
wrong, you 

21believed you did nothing unethical? 
22AThat's right. 

23QOr nothing improper? 

24AThat's right. 

25QIn fact, do you agree with me, 

sir, that the 
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Itobacco industry may would be one of the 
best examples 

2you can think of where different companies 
in the 

3industry are so frequently being sued 
together or 

4involved in regulatory proceedings 
that it is a 

5classic example of the need for lawyers 
from the 

Gcompanies to meet together to discuss 
common issues? 

7AWell, perhaps second to 
politicians, I would 
8agree with you. 

9QOkay. I will accept that. 
lOOne last issue. You told us 
earlier that 

llLiggett was issued the patent for this XA 
technology 

12in 1977, is that correct? 

13AYes. I guess that is the first 
patent, I 

14will put it that way. 

15QRight. That's is one I showed 
you, 12977, 

IGthat's the one I showed you that was in 
the book that 

17you were going to give to the FTC — 

18ARight. 

19Q— that patented the actual 
technology? 

20AYes. 

2 IQN 0 W, so the jury understands, 
once that 

22patent — strike the question. 

23Is it your understanding that up 
to the time 

24that Liggett filed the patent, up to that 
time Liggett 

25was holding this invention, if you will, 

this 
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Itechnology, very confidential within the 
company? 
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2AThat's my understanding. 

SQBecause Liggett wanted to protect 
its 

4property rights in developing that 
technology, is that 
Sfair to say? 

6AThat is my understanding. 

7Q0nce Liggett filed the patent in 
1977, the 

Spatent then becomes part of what we as 
lawyers call 

9the public domain, it is part of the public 
record and 

lOpeople can have access to it, is that 

correct? 

llAYes. 

12QSo once the patent was filed, 
anyone that 

ISwanted to understand the design and the 
technology of 

14the XA cigarette could do so by reading the 
patent 

ISthat I showed you here in the courtroom? 
16AYes, that's right. 

17QSo from — let me just ask, from 
1977 up to 

IStoday, are you aware of anybody in 
government or in 

19any public health agency, or any scientist 
outside of 

20Liggett that has ever supported the concept 
that the 

21XA product was a safer cigarette that 
should have been 

22marketed and sold in the United States to 
smokers? 

23AJust so I am clear, are you 
including like a 

24Charlie Kensler, and A. D. Little on that? 
25QNo. Little was a contractor of 
Liggett, is 
05814 

Ithat correct? 

2AJust to be sure, because I view 
him outside 

3that scope. If you include the A. D. 

Little in that, 

4not that I am aware of. 

5QFor example, you are not aware of 
anyone from 

6the National Cancer Institute that supported 
7that concept? 

8AOnly informally and were encouraged 
by it 

9privately in meetings, that's all. 
lOQDid they ever say they were going 
to support 

Hit to be introduced into the marketplace? 
12AI think I testified to that in my 
deposition. 

13The only thing I ever heard from anybody on 
the 

14National Cancer side was that Kensler was 
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encouraged 

15by what Gori, Gio Gori had said to him, 
but no public 
1Gannouncements. 

17QAnd Liggett didn't finance the 
million 

ISdollars for the testing? 

19AThat's right. 

20QDid anyone tell you from the 
Surgeon 

21General's Office of the United States — 
22AI don't think so. 

23QHOW about the Federal Trade 
Commission? 

24ANo one said anything publicly. 

25QThe Food and Drug 
Administration? 
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lAI don't know, but I don't think 
so. 

2QAny other federal government 
health agency 

3that you know of ever stated they would 
support this 

4product being put into the marketplace? 

5AI don't believe so. 

6QDid you ever hear of any state 
public health 

7agency of any of our fifty states ever say 
that they 

8would support this technology to be 
introduced as a 
9safer cigarette? 
lOANo, I don't think so. 
llQHow about the American Heart 
Association? 

12ASame answer. 

13QAmerican Lung Association? 

14ASame answer. 

15QAmerican Medical Association? 

IGASame answer. 

17QThe American Cancer Society? 

18ASame answer. 

19QLet's take it one step further, 
this patent, 

20once it went into the market — or once 
the patent 

21issued in 1977, for seventeen years Liggett 
received 

22patent protection so that no one else could 
take their 

23idea, their technology and manufacture and 
sell a 

24product that used the XA design and 
technology, is 
25that correct? 
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lAWell, at least that long. I 
don't know 

2whether some of the related patents 
extended beyond 

31994 or not, but certainly for that 
long. And the 
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4answer is yes. 

SQThis one at least, 'll one would 
have expired 
Gin '94 ? 

7AThat's right. 

8QSo that means that at least for 
the last four 

9years, since 1994, if Liggett's patent of 
this XA 

lOproduct — if another tobacco company 
wanted to take 

llthis technology and develop a safer 
cigarette and put 

12it in the marketplace, they could try to do 

so after 

131994? 

14AI think that is arguably right. 

ISQAnd you actually told us at one 
point in time 

16— let me make sure — you were telling us 
that 

17Liggett was going to try to purchase 60 
billion ounces 
18of palladium? 

19AIf I said that, I misspoke. I 
think my 

2Orecollection was that there were — 
that there was 

21enough palladium in the world without 
adversely 

22affecting price to supply 60 billion 
ounces or 

23something like that. 

24QOkay. But did you tell us that 
then Liggett 

25was going to purchase 60 billion ounces - 

- produce 60 
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Ibillion cigarettes and then capture sixty 
percent of 

2the cigarette market? 

3ANo, I said — the questions I 
thought were 

4what the maximum potential market share 
of Liggett 

5might be were they able to sell that much 
product. 

6And it was 60 billion ounces, as I recall, 
translated 

7to 60 percent of the market in cigarettes. 
8QBut you are not suggesting that 
you thought 

9Liggett could capture sixty percent of the 
cigarette 

lOmarket with the product we have been 
talking about for 
lithe last two days? 

12AI am certainly not suggesting 
that. 

13QEven if it had any value — if 
this product 

14had commercial value, do you think that in 
the last 
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ISfour years that another cigarette company 
might have 

16tried to pick up the technology and 

introduce the 

17product? 

1SAPossibly. 

19QIn fact, let me show you a 
document. I will 

20end with my company that is in evidence — 
not my 

21company, but the company I represent, 

Philip Morris. 

22This is in evidence as DA241. The jury has 
seen this 

23before. This is a document dated November 
28, 1978. 

24It is an internal office correspondence at 
Philip 

25Morris Company between a Mr. Resnik and Mr. 
Goldsmith. 
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IDo you see that, sir? 

2AI do. 

3QDid you know either one of those 
two 

4gentlemen? 

5AI recognize Goldsmith's name, but 
I don't 

Gremember what position he had. I don't 
know Mr. 

7Resnik. 

8QThat's fine. It says the subject 
— L&M, 

9that is Liggett & Myers, is that correct? 

1OARight. 

llQPatent on palladium, and they cite 
the patent 
12number? 

13AYes. 

14QIs that correct? 

15AYes. 

IGQAnd let's see what Philip Morris 
thought 

17about this patent. The L&M patent on the 
addition of 

18palladium to tobacco incorporated in 
cigarettes is of 

19no practical value for the following 
reasons. 

20Do you see that, sir? 

21AI see. 

22QThat number one, palladium alone 
is not 

23effective. The cigarette smoke condensate 
produced by 

24the addition of palladium alone to the 
tobacco was not 

25different from a control cigarette on mouse 

skin 
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Ipainting tests. 

2Do you see that? 

3AUm-hum. 
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4QAnd that is true, is it not? 

5AI think — palladium alone would 
not be 

Geffective, I think that's right. 

7QNext, Philip Morris says, 
palladium plus 

Ssodium nitrate is no more effective than 
sodium 

9nitrate alone. The cigarette containing 
palladium 

lOplus three percent sodium nitrate showed an 
89 percent 

llreduction in tumor incidence on mouse skin 
painting 

12tests. However, the addition of only 
sodium nitrate 

13by other experimenters have shown similar 
results, 

14Hoffmann and Wynder, 8.3 percent sodium 
nitrate, 84 

ISpercent reduction in tumor incidence, and 
Dontenwill, 

167.78 percent sodium nitrate, 66 percent 
reduction in 
17tumor incidence. 

18Do you see that? 

19AYes. 

20QAt least Philip Morris believed 
what Liggett 

21was doing was not unique at all, and that 
Wynder and 

22Hoffmann and Dontenwill showed nitrates 
will cause 

23these types of tumor reductions? 
24AObviously, I am not the 
scientist or patent 

251awyer. I thought the patent technology 

— I thought 
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lit was magnesium nitrate. I am not sure 
it makes a 

2real difference. But I only know what I 
was told at 

3the time, and that was the palladium 
salts plus the 

4magnesium nitrate salts resulted In this 
unique 

5reduction. And therefore when you use 
sodium nitrate 

Gthere it is a little confusing to me. 

But I hadn't 
7seen this before. 

8And I would accept the fact that 
sodium 

9nitrate alone may very well have been 
biologically 
lOimportant. 

llQWell, let's look at the last 
paragraph. 

12Phlllp Morris said about this patent, the 
addition of 

13sodium nitrate adds oxides of nitrogen to 
the smoke. 
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14That's the issue you and I have been 
talking about? 

ISARight. 

IGQThis is the nitrosamines issue, 
isn't it? 

17AYes, it is. 

18QThe addition of these quantities 
of sodium 

19nitrate to cigarette tobacco produces 
large amounts of 

20oxides of nitrogen in the smoke which is 
completely 

21objectionable from the standpoint of 
animal inhalation 
22experiments. 

23Do you see that, sir? 

24AI do. 

25QDo you think there is anything 

irrational 
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labout another cigarette company looking 
at this 

2technology and concluding essentially 
that it was 
Sstupid? 

4ABased on that memo, I would say 
that that 

Swouldn't be irrational. 

6MR. WEBB: I have no more 
questions. 

7MR. McCORMICK: I have no 
questions of this 
8witness, your Honor. 

9MR. SCHIFFERMAN: No questions, 
your Honor. 

lOMR. KACZYNSKI: No questions, 
your Honor. 

11 REDIRECT EXAMINATION 

12 BY MR. FERGUSON: 

13QMr. Meyer, I'm back. It has 
been a while. 

14Mr. Webb was just asking you a 
few minutes 

15ago about joint defense arrangements. Do 
you recall 
16that? 

17AYes. 

18QAnd you testified that there 
wasn't anything 

19improper or unethical about firms engaging 
in joint 

20defense arrangements, correct? 

21AYes. 

22QYOU also agreed with him that the 
tobacco 

23industry, I think you said, except for 
politicians, is 

24probably the classic case where these 
kinds of 

25arrangements are necessary because they 

are sued so 
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loften on similar grounds? 
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2AYes. 

3QWas it important therefore that 
Liggett be 

4permitted to continue to participate in 
the industry 

Sjoint defense agreements? 

6AAs I testified before, it was 
absolutely 
7essential. 

8QAnd was it essential in your 
opinion to 

9Liggett's very survival as a business that 
it be 

lOallowed to continue — 

IIMR. WEBB: My objection — 
leading. 

12THE COURT: Sustained. 

13 BY MR. FERGUSON: 

14QHOW important was Liggett's 

participation to 

ISthe joint defense agreements? 

16AI wrote a memorandum. In my 
judgment it was 
17absolutely essential. 

ISQDid Mr. Greer report to you — I 
think you 

19said in your direct examination that 
Liggett had been 

20threatened with expulsion from the joint 

defense 

21agreement? 

22MR. WEBB: Object. Leading. 

23THE COURT: Sustained. 

24 BY MR. FERGUSON: 

25QWhat did Mr. Greer tell that you 

Ernie 
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IPepples had told him about the XA 
cigarette? 

2AWell, Mr. Greer told me on more 
than one 

3occasion, as I tried to explain, that 
Liggett would be 

4— that the project was stupid, idiotic, 
that Liggett 

5would be excluded from any joint industrial 
defense 

Gactivities, that it was a ridiculous 
admission against 

7interest, that it was ruinous, it would be 
ruinous for 

8the industry, it would be ruinous for 
Liggett. 

9QDid Mr. Greer report — strike 
that. 

101 want to talk a little bit about 
the bad 

llguys that Mr. Webb was talking to you 
about. 

12AThe politicians? 

13QNo, the other bad guys. The ones 
that appear 

14on these reports. He asked you whether it 
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was true 

ISthat the XA did not address heart 
disease, do you 
IGrecall that? 

17AYes. 

ISQAnd he also asked you whether 
it was true 

19that the XA did not address chronic 
obstructive 

20pulmonary disease, COPD, do you remember 
that? 

21AAnd I think I answered that the 
best I could, 

22not directly for sure, yes. 

23QAnd he asked you if you agreed 
that many 

24health authorities believe that cigarettes 
play a role 

25in both cardiovascular disease and chronic 

obstructive 
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Ipulmonary disease, and you agreed with 
that. 

2Do you recall that? 

3AYes. 

4QI think he also asked you if you 
agreed that 

5health authorities believe that cigarettes 
play a 

Gcausative role in lung cancer, and you 
agreed to that. 

7Is that also correct? 

8AYes. 

9QDid the researchers believe that 
mouse skin 

lOwas — had similar sensitivity to human 
lung tissue? 
llAYes. 

12QWas that one of the reasons that 
mouse skin 

13painting was accepted as a substitute to 
try and 

14determine carcinogenicity and 
tumorigenicity of smoke 
15condensate? 

IGAAccepted by the authorities — 
accepted in 

17part by the authorities. Certainly 
accepted by those 

18who advocated such testing, such as 
Wynder, et al. 

19QDid the testing significantly 
reduce tumors 

20and carcinogenicity in the mouse skin 
painting tests? 

21AYes. 

22QThis is Exhibit 6461, page 
LGM00044. And I 

23recognize that this is a little indistinct. 
Can you 

24see that at all? You have it in front of 
you? 

25AI have it. 
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IQIt says here 19Z control. Let me 
do — 

2percent of animals with papillomas — 
that's a tumor? 

3AYes. 

4QAnd carcinoma is a cancerous 
tumor? 

5AThat's my understanding. 

6QAnd down, the horizontal axis is 
weeks on 
7test? 

8AYes. 

9QAnd this one that starts just over 
twenty 

lOweeks and goes up to about forty percent of 
the 

llanimals having carcinoma or papilloma, it 
says 19Z 

12control, is that a cigarette without the 
catalyst? 

13AYes. Without the catalyst. 

14QAnd then the one that is right 
beneath it 

15there is 20Z, which gets up to about 
thirty-five 

IGpercent. It says catalyst, alone, that's 
the one that 

17didn't have the magnesium nitrate in it? 
18AThat's my understanding. 

19QAnd then this one at the bottom 
that shows 

20basically no tumors or cancer until after 
sixty weeks 

21of the test, and then it looks like about 
two or three 

22percent, 21Z catalyst and nitrate. The 
one I 

23highlighted there, is that basically the 
prototype 

24that led to the XA cigarette? 

25AThat is my understanding. 
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IQBy the way, I was meaning to ask 
you, do you 

2know where the name Epic came from? How 
was that 
3chosen? 

4AThe answer is I know where it 
came from. 

5QWere you part of the decision to 
make the 

6name Epic in this thing? 

7AI was in a few meetings where they 
discussed 
8why to use Epic. 

9QWhy was it decided to use Epic as 
the name? 

lOAWell, because of what I have tried 
to say, 

llbased on what the folks at Liggett who were 
talking to 

12me at least felt, that this was a 
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development of very 

ISsignificant, historical proportions. And 
if you check 

14the dictionary definition of Epic, it means 
— it 

ISmeans a lot of things. It can be a play, 
it can be a 

16theatrical production, but I believe it 
also means a 

17historical event of seminal importance. 

That's how 
ISthey viewed this. 

19The folks that were promoting this 
within the 

20company and the folks who I dealt with 
thought that it 

21was an event of epic proportion. 

22QThe Epic or XA cigarette, did that 
also have 

23any measured effect to cilia toxicity and 
24cytotoxicity, do you know what I mean by 
those words? 

25AYes. I think Mr. Webb, Counsel, 

brought me 
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Ithrough some of these charts. When you 
look at these 

2charts I think I made reference to the fact 
that there 

3were some ostensible benefits in other 
areas besides 

4the incidence of tumors. And that would 
have been 
done. 

6QOkay. Cytotoxicity, cyto is a 
cell, right? 

7It is 94 in Exhibit 6461. 

8AI see it. 

9QCytotoxicity. And this one is 
cilia 

lOtoxicity. You understand that cilia are 
the little 

llhair-like structures that are on the cell 

structures 

12of the lung? 

13AThat's what I am told. 

14QI just told you that, didn't I? 

So cilia 

15toxicity would mean to you poison or 
toxic effect on 

16the little hairs in the lung, correct? 
17AYes. 

18QAnd the XA on this chart is the 
one in the 
19middle, right? 

20AThat's right, the three bars in 
the middle, 

21out of all of these charts are always the 
XA. 

22QAnd this says top ten brands 
1977 up here. 

23And it shows in cilia toxicity that the top 
ten brands 
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24are two to two and a half times as high in 
cilia 

25toxicity as the XA, correct? 

05828 
lAYes. 

2QAnd then the low-tar brands, in 
one case 

Salmost the same, in the other cases close 
to the XA? 

4AI would say that differently. 

Anyone can 

5read these charts. To me the charts on 
cilia toxicity 

6— the reason why there is not ten bars 
there, as I 

7understood, they did not do complete 
testing. You 

8will see on some of these others they have 
many more 

9brands evidenced by the bars. 
lOBut here, for example, on cilia 
toxicity, as 

111 recall the stuff, there were only four 
top ten 

12brands tested, and there were only three 
low tar 

ISbrands tested. And if you take the 
numbers across, 

14there was one low-tar brand that was 
close to the XA 

15project. All the others were 
significantly higher. 

16And the four leading brands that were 
tested were 

17significantly higher on this one 
particular 
18measurement. 

19QA11 right. Would this suggest to 
you whether 

20the XA had potential health benefits in 
addition to 

21the reduced tumorigenicity in the mouse 
skin painting? 

22MR. WEBB: Objection. Lack of 
foundation. 

23THE COURT: Sustained. 

24 BY MR. FERGUSON: 

25QThis was part of your FTC book, 
wasn't it? 

05829 
lAYes. 

2QAnd you reviewed it at the time? 

3AYes. 

4QDid you discuss the issues of 
cilia toxicity 

5and cytotoxicity with the scientists at 
Liggett? 

6ATo a lesser extent, but to the 
same degree I 

7discussed things like nitric oxide that we 
went 

8through before. 

9QThis is page 9 of the same 
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exhibit. I think 

lOwe were on it before? 

llAIs there an LGM number on that? 

12QYeah, LGM00009. 

13AI'm sorry. 

14Q9? 

15A9. 

16QI'm trying not to be as fast a 
talker as Mr. 

17Webb and some of my other brethren? 
I 8 AY 0 U can speak as fast as you can. 
19QFound it? 

20AGot it. 

21QThis indicates that other gasses 
that have 

22 been singled as undesirable by health 
authorities have 

23also been reduced as compared to 
conventional filter 
24brands. 

25Do you recall this being in your 
materials in 
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11978? 

2 AThis definitely was and the 
charts we looked 

3at were. And in fairness, I would say the 
same thing 

41 said to Mr. Webb. Some of them showed a 
potential 


5health benefit, and some of 
something like 

Gin the nitric oxide that we 
have some 

7questions about. But there 
benefits than 

8 simply the reduction of the 
cancerous 

9tumors on the skins of mice 
that time. 

10 QDo you have a general 
understanding of what 
Hit is in cigarettes that is 
credited or 

12rather accused, I guess, of 
of heart 

13disease that is related to 
14MR. WEBB: Objection. Lack 
foundation. 


them showed 
expected to 
were more 

tumors and the 
as I recall at 

generally 

being the cause 

cigarettes? 

of 


15THE COURT: Sustained. 

16MR. FERGUSON: I thought I asked 
if he had 

17any information about that. So I will 
rephrase the 
18question. 

19THE COURT: Yes or no. You can go 
ahead and 

20 answer yes or no. 

21THE WITNESS: I mean, only as a 
layman would. 

22The answer would be yes, as a layman I 
thought I 

23understood it would be the nicotine. That 
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would be my 
241ayman's answer. 

25THE COURT: That sounded like more 
than yes 
05831 
lor no. 

2THE WITNESS: I don't know if the 
answer is 

3correct, your Honor. 

4THE COURT: Go ahead. 

5 BY MR. FERGUSON: 

GQWould you turn to page 0342 in 
your FTC book 

7there. I apologize to the jury that that 
can't be 

8very well seen. I just want you to see the 
cover page 
9right now. 

lODo you recognize that, Mr. Meyer, 
as 

llsomething called the Hunter report? 

12AYes. 

13QAnd that was included in your FTC 
book, 

14correct? 

15AYes. 

16QAnd this article includes — this 
is what 

17happens when you bring them all the way 
from England, 

18they get blurry. 

19MR. WEBB: What page are you on 
now? 

20MR. FERGUSON: 347. 

21THE WITNESS: I think Mr. Webb was 
better at 

22that than you are. 

23 BY MR. FERGUSON: 

24QI don't think we have time to have 
him fix 

25it. This is entitled Compounds in 

Cigarette Smoke 
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lJudged as Possible Contributors to the 
Health Hazards 

2of Smoking. And Dr. Hunter, who did this 
report, as I 

3understand, was the chair of the smoking 
and health 

4committee in Great Britain, is that right? 
5AYes. 

6QAnd this committee lists as 
probable 

7contributors to the health hazards of 
smoking, 

8acrolein, correct? 

9AYes. 

lOQCresol, whatever that is, 
hydrocyanic acid? 
llAYes. 

12QNitric oxide, nitrogen dioxide, 
phenol. 

13These are all things you identified with 
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Mr. Webb? 

14ARight. 

ISQNext page, suspected 
contributors to the 

IGhealth hazards of smoking includes 
acetaldehyde, 

17acetone, acetonitrile, something that is 
even worse, 

ISammonia, benzene, carbon dioxide, DDT, 
furfural, 

19hydrogen sulfide, on and on, correct? 

2 OARight. 

21QDid Liggett, in its development 
work on the 

22XA and the information that is included 
in your FTC 

23briefing book, examine some of those 
various compounds 

24that we just saw were identified as some of 
the 

25contributors of health problems with 
smoking? 
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lAYes. 

2QAnd they checked to see how many 
of those 

3were in the XA? 

4ANot all of them, but certainly 
some of them. 

5And I — well, there is no question. Yes. 
6QAnd did they compare some of those 
compounds 

7with other cigarettes? 

8AYes. 

9QConventional marketed cigarettes? 
lOAYes. 

1IQGenerally, what is your 
recollection of how 

12the XA stacked up against the popular 
cigarettes of 

13the day with regard to those substances it 
is believed 

14to contribute to disease? 

ISAWell, again, we would sort of have 
to go back 

IGthrough the charts. As I tried to tell Mr. 
Webb, it 

17was my recollection, just like in the 
answer that they 

18had devised for some of the questions that 
came and 

19their efforts to license the product 
abroad, that they 

20had achieved about the same level of nitric 
oxide or 

21nitrates as a Marlboro, maybe a little 
better, but 

22that in some of these other 
categories, I think I 
23specifically mentioned hydrogen 
sulfide, they had 

24actually achieved a significant 
reduction. And that's 
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25really all that I remember. 
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IBut if you look at the charts 
you will see 

2that on some of these other elements, if 
you will, 

3constituents of cigarette smoke, they 
had potential 

4benefits. I mean, we didn't know 
whether they were 

5benefits or not, but they had potential 
benefits 

Glisted. In fairness to me, you pointed 
out something 

71 did not see when I thumbed this myself. 

We do have 

8Dr. Hunter's report in there, which was 
going to be a 

9part of the commission briefing booklet 
which would 

lOhave said that nitric oxide and nitrogen 
dioxide were 

llbad guys, in your words. 

12QLet's look at some of the charts 
that I think 

13you are referring to. This is Exhibit 
6364. And I 

14will start with page LG0132558. 

15AHave you given that to me? 

16QI thought I did. If I haven't, I 
will give 
17you one. 

18Does that help? 

19AWhat page are you on? 

20QI am on — the last three digits 
are 558 of 
21the — 

22MR. PHILLIPS: Are you on the same 
exhibit? 

23MR. FERGUSON: Yeah. No, I'm 
sorry, 6364. 

24This is a bar graph comparison. We better 
put up the 

25title page of this. 
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1 BY MR. FERGUSON: 

2QLiggett & Myers Tobacco Company 
memorandum to 

3J. D. Ross from J. D. Mold, status report, 
project 

4tape. 1/6/77. 

5Have you seen this before? 

6AI'm sure that I saw it at some 
point. I see 

7that it has the cigarettes identified, so I 
know that 

81 saw this or a document like it at some 
point. 

9QLet's go back to page 558, the one 
I had up 
1Othere. 

1lAI've got it. 

12QAnd the top table says tar. Are 
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you aware 

13that at some point tar was generically 
identified as 

14the source of the bad guys in tobacco? 
ISAAm I aware of that? 

16QYes. 

17AYes. 

ISQIt shows here milligrams per 
cigarette of 

19tar. And is this little shaded one over 

here that has 

20the A, is that the XA? 

21AYes. 

22QAnd it looks like two commercial 
brands, Pall 

23Mall EM, and True have less tar. And then 
this is Mr. 

24Webb's client's cigarette up here, 
Marlboro? 

25AThat's a Philip Morris product, 
yes. 

05836 

IQAnd that looks like it is at 
about 18 

2milligrams tar compared to XAs 7 and a 
half, roughly, 

3correct? 

4AThat's what the chart says. 

5QNicotine. Again, the shaded 
column A is the 
6XA? 

7AYes. 

8QTareyton, is that an American 
Tobacco brand? 

9AYes. 

lOQWinston is R.J. Reynolds? 
llAYes. 

12QMarlboro is Philip Morris? 

13AYes. 

14QViceroy is Lorillard? 

15AYes. 

16QSo within those two parameters, 
am I correct 

17that the XA ranks lowerer than most of the 
popular 

18commercial brands? 

19ARight. You could have drawn the 
same 

2Oconclusions without identifying the brands 
from these 

21charts that were in the reports and the 

briefing 

22booklet. 

23QTurn to the next page, please. 

24Which is 559, Counsel. 

25The upper graph here is CO. Mr. 

Meyer, is 
05837 

Ithat carbon monoxide? 

2AYes. 

3QOne of the bad guys, right? 

4AThat's my understanding. 

5QAnd, again, here we have got True 
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cigarettes 

6over on the end, next to that at a 
slightly higher 

71evel is the XA, and, again, the popular 
brands, 

SWinston, Tareyton, Kent, Viceroy, 

Marlboro, were all 

9significantly higher than the XA in carbon 
monoxide? 

lOAThat's what it says. 
llQBeneath that is NO, this is 
nitric oxide? 

12AThat's right. 

13QIs nitric oxide one of those 
substances that 

14is produced by adding nitrates that Mr. 
Webb was 
ISreferring to? 

16AIt can be. 

17QAnd this shows — I have a few 
more here that 

IShave lower levels of nitric oxide. 
Multifilter, which 

19is Philip Morris, True, Doral, Kent Golden 
Light, Pall 

20Mall Extra Mild and True. However, having 
more 

21nitrous oxide, leading the pack, is 
Marlboro, correct? 

22AYes. 

23QAcrolein, whatever it is, and 
hydrogen 

24cyanide, those are two of the bad guys? 
25AYes. 
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IQAnd these show for acrolein — 

2How do you pronounce that, Mr. 

Webb? 

3MR. WEBB: I'm not sure. 

4 BY MR. FERGUSON: 

5QIt shows XA as the lowest, right? 

GAThat's what it shows. 

7QAnd the four biggest for acrolein 
are Kent, 

8Winston, Viceroy, Vantage, and number 5 is 
Marlboro, 

9correct? 
lOAYes. 

llQIs HCN hydrogen cyanide? 

12AYes. 

13QIs that one of the bad guys? 

14AVery bad. 

15QDown at the bottom we have True, 
and leading 

16the pack Marlboro, three times as much 
hydrogen 

17cyanide, with three times as much as XA? 

18ACorrect. 

19QPhenols, pretty much the same 
kind of 

20picture, correct? 

21AYes. 

22QPage 562, denominated NNN, and I 
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used to know 

23how to pronounce that. Can you pronounce 
it? Is that 
24a nitrosamine? 

25AI'm not positive. I am just 

checking this 

05839 

lother document to see whether it is 
identified 

2somewhat more specifically. 

3JUROR: Counsel, can you get the 

corner down 

4so I can see it? I would appreciate it. 
5MR. FERGUSON: There you go. 

6 BY MR. FERGUSON: 

7QDid you find that? 

8AYes. 

9QWhatever it is, XA is quite a bit 
lower than 
lOthe others? 

1lARight. 

12QI think you mentioned something in 
your 

13cross-examination to one of Mr. Webb's 
questions. I 

14don't know how I stay in one spot and 
always lose that 
15pad of paper. 

16You took some pleasure in the fact 
that the 

17XA tested lower in some parameters than the 
Marlboro, 

18have I got that right? 

19AI don't know — it has been a long 
day. I 

20feel sorry for the jury. 

211 don't know that I took some 
pleasure. I 

22think everyone was somewhat relieved when 
they saw 

23that the nitrates or the nitric oxide were 
at levels 

24below the Marlboro, because the Marlboro 
was, after 

25all, the number 1 selling cigarette at the 

time. I 
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Ithink it still is. 

2QMr. Luvera tells me if I go all 
the way down 

3here I can focus it. I assume he has 
better eyes than 
41 do. 

5This is again from your FTC 
briefing book, 

GExhibit 6461. And this is page LGM337. 

7It reads, constituent levels 
milligram per 

8cigarette in smoke of reference cigarettes, 
inhalation 

9control cigarette and prototype cigarettes. 
lONow, the prototype cigarettes are 
the XAs, is 
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llthat correct? 

12AYes. 

13QAnd it appears — do I have this 
right, the 

14control cigarette is a Marlboro? 

ISAThat's what it says. 85 
millimeters. 

IGQLet's go through this. The first 
item here 

17is tar, total particulate matter, correct, 
with 

ISMarlboro having 20 milligrams, correct? 

19ARight. 

20QAnd the XAs, the lowest being 7 
milligrams, 

21up to 13 milligrams? 

22ACorrect. 

23QI want to focus here on a couple 
of bad guys 

24that you identified. 

25Carbon monoxide. Marlboro has 

16.4 
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Imilligrams per cigarette of carbon 
monoxide. 

2Have I read that correctly? 

3AYes. 

4QAnd the XA has 5.4 for the one 
prototype, to 
5a high of 11.6, correct? 

6AYes. 

7QNitric oxide, Marlboro is .33 
milligrams per 

8cigarette, XA .34 for two of them, and .4 
for one, 

9correct? 

lOAThat's correct. 

llQPhenols, another bad guy — .061 
for 

12Marlboro, .021 to .016 for XA. 

13Hydrogen cyanide, .34 for 
Marlboro, less 

14than .1 for all the XAs, correct? 

15AYes. On the phenols, I think you 
made a 

16mistake on phenols. I think it is 3.6 and 
3.6. And I 

17certainly don't want to correct any more 
mistakes to 
18keep you going. 

19QNo, I won't do that. I won't go 

through the 

20rest of the chart. 

21The point I wanted to ask you 
about is that, 

22am I correct, in virtually every parameter 
of the bad 

23guys that was tested by Liggett that, as 
contrasted by 

24the Marlboro, the XA was lower in each of 
those 

25constituents or the same as the Marlboro? 
05842 
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1 AWell, what you read me or the ones 
we looked 

2at, remember, it is just the smallest 
little tick 

Shigher on nitric oxide. And that's what we 
tried to 

4say, that — the nitrate being what it was, 
the nitric 

Soxide piece was sort of at the level of 
Marlboro. It 

Gwouldn't be fair to say it was lower, it 
wasn't. It 

7was just a tick higher. 

8MR. FERGUSON: About a half hour. 

9THE COURT: Well — 
lOMR. FERGUSON: And I anticipate 
there may be 
llsome over there. 

12THE COURT: That's right on the 
cusp 

ISactually. I would like to accommodate Mr. 
Meyer if I 

14could. Can you finish by 4:30 at the 
latest? Will 

ISyou commit — will you commit to that? 

16MR. FERGUSON: If Mr. Luvera 
promises he will 

17come and tap me at 4:25, I will commit to 
that. 

18THE COURT: I will do better. I 
will tell 

19you when it is 4:25. Is there anyone who 
has an 

2Ounbreakable commitment that is coming 
up? I would 

211ike to accommodate the witness, who is 
otherwise 

22going to have to return next week from 
the east coast. 

23If we run for another perhaps forty 
minutes, we will 
24be done. 

25Any calls that you would like 
the bailiff to 
05843 
Imake? 

20kay. We will continue. 

3Go ahead when you are ready, Mr. 

Ferguson. 

4 BY MR. FERGUSON: 

5QDo you remember this chart that 
Mr. Webb had 
6here, Mr. Meyer? 

7AI do. 

8QThe to be proven chart? 

9AYes. 

lOQMy recollection is he asked you 
— he said I 

llwant to ask you if you have any evidence 
to offer with 

12regard to these. Is that your 
recollection? 

13AYes. 
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14QSo would it be more accurate to 
say I will 

IStestify about rather than to be proven? 
16AI didn't have any problem with 
the way he put 

17it, but it would be okay to say that, 
too. 

I 8 QD 0 you know whether XA is a 
safer cigarette 

19that would cause less disease in smokers? 
You don't 
20 know, do you? 

21AAm I testifying about that? 

22QYes, sir. 

23ANO. 

24QYOU don't know? 

25ANo, I'm not testifying about 
that. 
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IQNot testifying. 

2Are you testifying in the area 
that the XA 

3would be advertised so that smokers would 
understand 
4the benefits? 

5AWell, I think he is right in saying 
no there. 

6 It was not going to be advertised in a way 
that there 

7would be any benefit claims at all. If 
any benefits 

8 were stated, they certainly would be 
offset with the 

9negative information. So that is sort of 
in the 

lOmiddle there. 

llQWe will leave the no there. 

123, Medicaid smokers would choose 
XA instead 

13of other cigarettes. 

14Are you testifying about that? 

15AI am not testifying about that. 

16QNot testifying. 

174, Medicaid smokers would have 
less smoker 

18related disease with XA. Are you 
testifying about 
19that? 

20AI am not testifying about that. 
21QFinally, 5, the State of 
Washington would 

22have less Medicaid health care costs 
because of XA. 

23Are you testifying about that? 

24AI am not testifying about that. 

25JUROR: Is this a chart that has 

been entered 
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linto evidence? 

2MR. FERGUSON: No, it hasn't. 

3 BY MR. FERGUSON: 

4QWe are back to stickman here, we 
will call 
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5this. 

6 Smoke Epic. This is the mock 
advertisement 

7that Mr. Webb put up for you involving the 
Epic 

Scigarette. Do you recall that? 

9AVery well. 

lOQAnd on the second page here, 
warning, 

llincreased nitrogen oxides in Epic may be 
dangerous to 
12 your health. 

13Have I got that right? 

14AYes. 

ISQBased on what I just showed you, 
could this 

16say — would it be permissible in your 
opinion to add, 

17but less than Marlboro? 

I 8 AN 0 , that wouldn't be right for a 
couple of 

19reasons. Number one, because Marlboro was 
a tick — 

20just a tick lower. So you couldn't say 
that. 

21And then, again, I don't know 
what the right 

221evel would be for nitric oxide. I mean, 
it may very 

23well be that both those cigarettes at 34, 
whatever 

24that measurement was, or 33, were still 
perfectly 

25within normal limits or not. But that - 

- you couldn't 
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Isay that. 

2QCould you say, but the same as 
Marlboro? 

3ANo, because that would be a 
health claim. 

4That would suggest that the Marlboro 
standard was the 

5correct standard. And I don't think you 
could say 
6 that. 

7QCould you make any comparative 
claim at all? 

8 AI don't think you can make any 
comparative 

9claim about a subject like that because 
it would be a 

lOhealth claim, and I don't think you could 

substantiate 

Hit. 

12QIn talking about PAH and PCAH, I 
think you 

13acknowledged for Mr. Webb that there was 
no particular 

14difference in the levels of it but there 
was some 

15difference in the character or quality of 
it. I 


http://legacy.library.ucsf^du/tEd/eonG5a00/pdfidustrydocuments.ucsf.edu/docs/pqhd0001 



16didn't quite understand that. 

17AWell, I probably didn't explain 
it very well, 

ISbecause I think this jury has heard 
enough that I am 

19not a scientist. My understanding was 
even though the 

20PAH or PCAH levels might be the same in 
some 

21 cigarettes that weren't produced pursuant 
to the 

22 patent process, as the patent process 
cigarettes — as 
23the character activity or the 
subcomponents of the 

24PAHS and PCAHs produced by the patented 
cigarette were 

25different. And that's why you had the 

results in the 
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Iskin painting experiments that you did. 
Otherwise, 

2 you could have taken — and this might 
have happened. 

3If we had vetted this process at 
the FTC, 

4other companies might have come in and 
shown that 

5their own cigarettes, when you experimented 
this way, 

Gshowed the same kind of tumor reduction as 
compared to 

7the surgeon general's report that ours did. 
But that 

8 was yet to be determined. We just knew 
that something 

9was happening for reasons that we thought 
were related 

lOto the quality or character or activity of 
these 

llparticular compounds in the smoke 
condensate or tar. 

12QKind of like flipping a light 
switch, you 

13don't know what's going on in the wall, 
but you flip 

14it and the light goes on? In this case 
the tumors go 

15down when the catalyst is used but nobody 
is quite 

16sure why? Is that what you are saying? 
17MR. WEBB: I would object to the 
leading, 

18your Honor. 

19THE COURT: Sustained. 

20THE WITNESS: I was having — 

21THE COURT: Excuse me. 

22 BY MR. FERGUSON: 

23QWere you told to stop working on 
the XA 

24because of scientific concerns? 

25ANO. 
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IQDid Joe Greer ever tell you that 
Ernie 

2Pepples threatened him with regard to the 
XA because 

3he was concerned about the science of the 
project? 

4MR. WEBB: Objection. Leading. 

5THE COURT: Sustained. 

6 BY MR. FERGUSON: 

7QDid Joe Greer ever tell you 
whether he 

Sdiscussed the science behind the XA 
project with Mr. 

9Pepples? 

lOANo. 

llQTo what do you attribute the 
failure of 

12Liggett to market the XA while you were 
working on the 
13project? 

14MR. WEBB: Objection. Lack of 
foundation. 

15THE COURT: Sustained. 

16 BY MR. FERGUSON: 

17Q0ver the course of the years you 
were working 

18on the XA, how many meetings did you have 
with people 
19regarding the XA? 

20AReally too many to quantify. A 
couple of 

21 hundred probably. 

22QAnd that was the executives at 
Liggett, the 

23general counsel of Liggett, the scientists 

who worked 

24on the project? 

25AWell, these were all — you say 
meetings, 

05849 

lobviously you had no meetings with all of 
those people 

2 involved, but you had meetings with 
constituents of 

3Liggett from time to time on this 
project, you know, 

4for a whole host of things over a period 
of probably 

5three years. So let's just say frequent 
meetings with 

6 parts of those groups that you mentioned 
from time to 
7time. 

8 QMr. Webb asked you on cross- 
examination if it 

9wasn't true that it was Liggett's fault 
alone that the 

lOEpic cigarette never went to market. Do 
you agree 
llwith that? 

12MR. WEBB: Object. Assumes facts 
not in 

13evidence. I did not ask that question. 
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14MR. FERGUSON: He did, but I 
objected to it. 

15THE COURT: He did. And I think 
the 

IGobjection was sustained. 

17MR. FERGUSON: It was. I thought 
it was 

ISworth a try, your Honor. 

19 BY MR. FERGUSON: 

20QWhat is the civil liability that 
Don Cohn was 

21 concerned about that he was describing at 
the meetings 
22 you attended? 

23AWell, the civil liability would be 
claims 

24against the tobacco industry, and 
specifically Liggett 

25for the marketing of a dangerous product or 

the 
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Ismoking and health issues. 

2QDid Mr. Greer tell you whether he 
discussed 

3those legal concerns with counsel for the 
other 

4tobacco companies? 

5MR. WEBB: Objection. Leading. 

6 THE COURT: Rephrase it. 

7 BY MR. FERGUSON: 

8 QDid Mr. Greer ever tell you he 
discussed the 

91egal concerns he had with anyone outside 
of Liggett? 
lOAYes. 

llQWho did he tell you he had such 

discussions 

12 with? 

13AWell, a number of people. But the 
only name 

14that I can remember specifically is Mr. 
Pepples. 

15QSo if I understand you correctly, 

Mr. Pepples 

16had these discussions with Mr. Greer, and 
Mr. Greer 

17never told you they discussed the science 
behind XA? 

18AThat's correct. 

19QBut that they discussed the legal 
liability 

20 situation in the industry? 

21MR. McCORMICK: Object to the 
leading form. 

22THE COURT: Sustained. 

23 BY MR. FERGUSON: 

24QYOU were asked about the licensing 
of the XA 

25product in Europe, and I believe Mr. Webb's 

question 
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Ito you was, wasn't it true that European 
companies did 
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2not want to license the XA because it was 
not a safer 

Sproduct? And your answer was, I believe, 
no, I didn't 

4come to understand that. 

5Did you have any understanding of 
why the 

GEuropean companies were not licensing the 
XA? 

7ANo. 

8 QNo? 

9ANo. 

lOQDr. Farone, who I think you have 
heard 

llreferred to, testified in this court, I 
will ask you 

12to assume, with regard to Philip Morris's 
ISdenitrification processes. And he 
characterized 

14Philip Morris's work on those projects 
while he was 

ISthere as pyrolysis by analysis. Did you 
experience 

16any similar thing while you were working 
on the Epic 
17project at Liggett? 

I 8 AN 0 . 

19QThe project was always moving 
forward? 

20MR. WEBB: Objection, leading. 

21THE COURT: Sustained. 

22 BY MR. FERGUSON: 

23QWas the project always moving 
forward? 

24AIn my opinion, I described it as 
best I 

25could, as sort of a roller coaster. It 

wasn' t 
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Iparalysis, it just wasn't heading in the 
same 

2direction. Times when it was very much a 
go project, 

3and times it wasn't, just as I explained, 
up and down 

4over the period I was working with the 
project, until 

519- — as we now dated, late in 1979. 

6 QD 0 you remember Mr. Webb asking 
you whether 

7it was true that epidemiological testing 
was the only 

8 way to prove the safety of a cigarette? 
9AYes. 

lOQAnd do you agree with that? 
llAWell, I suppose in terms of 
absolute 

12confidence — I think in one of my 
memorandums I 

13explained that if palladium were viewed as 
a drug, and 

14under the FDA act, if you add something to 
a product 
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ISdesigned for human consumption that is a 
drug you 

16might very well subject that device, 
product, food, 

17what have you to FDA regulation. And if 
you did 

ISsubject this project to FDA regulation, 
then the FDA 

19might say, look, before you market this 
XA cigarette 

20 you need to establish it is safe in 
humans. I could 

21 never have taken the test that we had to 
the FDA. 

22Now, In my memorandum, which is in 
evidence, 

231 point out that that is just a lawyer 
talking, it may 

24never have happened. But the FDA, for 
example, if 

25they had gotten into this project, would 

assert that 
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Iwe needed to have human testing. 

2QIs that the same kind of process 
that is 

3engaged in with drug testing before it is 
approved by 
4the FDA? 

5AVery similar. 

GQHuman testing is required there, 
too? 

7AYes. I mean, unless it is an 
extraordinary 

Ssituation where you had a real need for a 
drug on the 

9market before you could do In vivo, which 
is human 

lOtesting, that would be true. 
llQIf the XA had come to market In 
the United 

12States In 1980, do you know whether we 
would now have 

13a sufficient basis for epidemiological 
evaluation of 
14the product? 

15MR. WEBB; Objection. Lack of 
foundation. 

16THE COURT: Sustained. 

17 BY MR. FERGUSON: 

18QDo you know? I would ask just 
yes or no. 

19THE COURT: Last time you went 

beyond yes or 

20no. Just yes or no. 

21 BY MR. FERGUSON: 

22QJust yes or no. 

23THE WITNESS: I don't want to 
make a mistake, 

24would you repeat that question. 

25MR. FERGUSON: I don't think I 
can. 

05854 
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IThat's all I have, your Honor. 

2MR. WEBB: I will be extremely 
short. 

3 RECROSS-EXAMINATION 

4 BY MR. WEBB: 

SQLet me try to be quick, Mr. 

Meyer. Have you 

6 heard the phrase you can't compare apples 
to oranges, 

7you better compare apples to apples. You 
have heard 
Sthat, haven't you? 

9ASure. 

lOQThese charts that we were just 
showing to the 

lljury showed the XA cigarette to be a 7 
milligram 

12cigarette. Do you agree if you are going 
to try to do 

13a proper comparison of XA as a 7 milligram 
cigarette 

14that you are going to have to compare it to 
another 7 

ISmilligram cigarette in order to get a 
proper 

1 Gcomparison? 

17AIn terms of a real tight analysis 
of the tar 

IScomponent or the byproduct component, that 
would be 
19correct. 

20QWell, because you know that 
cigarettes in 

21this country are advertised, by FTC 
requirement they 

221 ist their tar levels, you understand 
that? 

23AI do. 

24QAnd the reason the FTC requires 
that is 

25because of the belief that consumers learn 

some 
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linformation by seeing the tar levels 
reflected in ads, 

2 you understand that? 

3AYes. 

4QAnd you understand that there is 
a general 

5belief that the lower the cigarette is in 
tar the 

Gbetter off it may be for you, you 
understand that, do 
7you not? 

8 AI understand that belief. 

9QSo if you are going to — if — 
well, this XA 

lOproduct was developed as a 7 milligram 
cigarette, and 

llif it has ever gotten to market and the ad 
is going to 

12say 7 milligram, don't you think you ought 
to compare 
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13it to another 7 milligram cigarette 
instead of a 17 

14milligram cigarette like a Marlboro? 

ISAYou know, I would have to say to 
you that I 

IGagree with your premise, that you have to 
compare 

17apples to apples and oranges to oranges. 

The problem 

18is if I have a cigarette on the market 
that is a 

19Marlboro and is 17 milligrams, and I am 
talking about 

20 its potential impact on a human smoker, 
and that is a 

217 milligram product, a cigarette to 
cigarette 

22 comparison may still be an apple to apple 
comparison 

23even though they were different, and 
that's the reason 

24you get a lot of the sort of implied 
benefits from 
251ower tar. 
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lAnd then of course you know the 
debate about 

2 whether or not people smoke lower tar 
cigarettes 

3because they are not getting a sufficient 
delivery of 

4what they are looking for in a cigarette. 
5So in order to be correct on 
this, and I am 

6 not trying to be argumentative, an apple 
to apple may 

7be one XA cigarette to one Marlboro. From 
a chart 

8 standpoint it might be something different 
than that. 

9QWell, let's try to compare apples 
to apples 

lOon tar on. This chart. Exhibit 3664, if we 
try to 

llcompare apples to apples, just on tar, on 
this chart 

12 that you showed the jury — if we called 
the prototype 

13apple A, the closest thing to that, that is 
a Pall 

14Mall cigarette, we will call that apple B. 

Do you see 

15that? 

16ARight. 

17QPall Mall is actually made by your 
company, 

18isn't it, Liggett? 

19AI don't think so. 

20QWell, it doesn't matter. Let's 
compare — 

21does it appear on this chart that Pall Mall 
and 

22Liggett have the same amount of tar? 
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23AIt looks like that. 

24QLet's see nitrogen oxide, if we 
compare 

25apples to apples on the next page. On the 

next page 
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lif we look at the — if we look at the NO. 
Do you see 

2the NO there, sir. That is a comparison of 
these 

3things we have been concerned about. 

4Are you where I am? 

5AI am. I see that. 

6QA11 right. I am comparing these 
nitrogens of 

7oxide of the prototype. Do you see that? 
8AI do. 

9QWith the Pall Mall. Do you see 
that? 
lOAYes. 

llQIf we compare those two together, 
the 

12cigarette your client was inventing 
or going to 

13markets had a much higher level of 

NO, is that 

14correct? 

15ACompared to the — 

IGQComparing to the Pall Mall. 

If we are 

17comparing the Pall Mall here, we had a 
very similar 

18degree of tar, correct? 

19AYes. 

20QAnd we compare that to the 
prototype XA, the 

21XA is producing a cigarette that has a 
much higher 

221evel of nitrogens of oxide? 

23AThat's right. 

24QMy last question, sir, is when 
you just told 

25the jury that you somewhere had heard 

that mouse skin 
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lis similar to lung tissue? 

2AIn the course of the debates 
twenty years 

3ago, there was a fairly large amount of 
discussion 

4about the fact that the reason you used 
these 

5specially bred mice with this super 
sensitive skin, is 

6that is the closest that the scientists 
could come 

7with replicating human lung tissue. That's 
what the 

8Wynder report says. That's what the 
surgeon general 
9reports says. 

lOQBut you are not suggesting to 
this jury that 
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neither the scientific or public health 
community in 

12this country have ever, ever believed 
that you could 

ISextrapolate data from the mouse test and 
apply it to 
14humans, are you? 

ISANo, I'm not. 

16QIn fact, let's look at this 
document. This 

17document I showed you earlier, it is 
Exhibit AS1297. 

18It is a Liggett document. 

19Do you see that, sir? Can you 

see the 

20document? 

21AYes, I do. I just have to read 
it from 
22there. 

23QI will show it to you. This is 
a document I 

24showed you earlier, which is a Liggett 
scientist 

25reporting on a skin painting workshop he 
attended in 
05859 
11981. 

2ARight. 

3QLet's see what he says right 
here. Do you 

4see where — this is Dietrich Hoffmann, 
the famous 
5researcher? 

6AI see that. 

7QHe spoke there that day. And 
he says his 

8review of tobacco studies was pretty much a 
rehash of 

9previously published material. He 
emphasized that 

lOhuman information can come only from 
epidemiology. 
llDo you see that? 

12AI see it. 

13QDo you disagree with that? 

14ADo not. 

15QAnd he says we never — I 
emphasize, we never 

1Gextrapolate from mouse skin to man. 

17Do you see that? 

18AI see that. 

19QDo you agree with that? 

20AThat is certainly what everyone in 
the 

21industry, and certainly to the extent 
that I was 

22involved, we always believed that to be 
the case. 

23MR. WEBB; Thank you. 

241 have no more questions. 

25MR. McCORMICK: Nothing further, 
your Honor. 
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IMR. KACZYNSKI: Nothing further, 
your Honor. 

2MR. FERGUSON: Nothing further. 

3(Evening recess.) 
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